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PROCEEDI NGS
(9:13 a.m)

SPECI AL MASTER HASTI NGS: Good norning to
all. To those both in the courtroomand at home, we
apol ogi ze for the delay. The court reporter was a bit
|ate, but we're ready to go now.

Let me see. W were going to begin | think
with the testinony of Dr. Wznitzer

MR MATANOSKI: That's correct, Your Honor.

SPECI AL MASTER HASTI NGS: kay.

MR, MATANOSKI : Before we begin, 1'd just
like to say that we're going to do sonething a little
different than we did yesterday in that Dr. Wznitzer
wi Il be tal ki ng about honme vi deos that he viewed prior
to the vaccination

G ven that view ng those can be very
di stressing, and you know that we didn't want a public
forum here but the PSC demanded, and | inmagine it's a
little bit even nore distressing to do this in such a
public arena, so rather than do that Dr. Wznitzer
will tal k about what he saw on the hone videos,

di scuss that and give you particular cites to the
sections in the video so that you could go back and
review themyourselves to match up his testinony to
t hat .
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If you prefer, we could do this in canera
while he gives his testinony about the videos in
camera so that you can view that while he's
testifying.

SPECI AL MASTER HASTI NGS: Have you talked to
Petitioners' counsel about this issue?

MR. MATANCSKI: No, sir, we have not.

MS. CH N CAPLAN:. Special Master?

SPECI AL MASTER HASTINGS: Ms. Chi n- Capl an?

MS. CH N-CAPLAN:  There is a potenti al
rebuttal testimony by Ms. Cedillo. Unless she is
able to see which frames Dr. Wznitzer is referring
to, we're not going to be able to comrent so we prefer
a public showi ng.

SPECI AL MASTER HASTI NGS: M. Mt anoski, |et
me under stand what you're concerned about. W went
t hrough Dr. Fonbonne's testinony yesterday.

MR MATANOSKI: Yes, sir.

SPECI AL MASTER HASTINGS: And he tal ked
about certain behaviors of Mchelle and howin his
view those were indications of autismthat predated
t he vaccination in question.

While certainly that wasn't probably the
easiest testinony in the world for the famly, are we
tal ki ng now about something simlar to that, or are we
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tal ki ng about sonmething different?
MR MATANOSKI: It would be simlar to that,
sir, and | do believe that Dr. Wznitzer will be able

to identify the particular sections of the video such
that it will be easy for counsel with Ms. Cedillo to
go back through themand talk about it and rebut, if
necessary, what he's saying in the video wi thout
necessarily displaying them

SPECI AL MASTER HASTINGS: Ms. Chi n- Capl an?

MS. CH N- CAPLAN:  Speci al Master, we
appreciate that M. Matanoski is solicitous of their
feelings, but they are here. They anticipated that
this woul d happen, and they're not opposed to the
showi ng of the video.

SPECI AL MASTER HASTINGS: Al right. Are
you ready to go ahead and show them then today?

MR MATANCSKI: No, sir, we're not. W did
not load them We certainly thought the way that the
distress that was evident in the courtroom yesterday
that we would have assumed -- we did assume -- that no
one would want a repeat of that so we did not | oad
t hem

SPECI AL MASTER HASTI NGS: M. Mat anoski,
what kind of a procedure is it to |load themup? How
long would it take?

Heri tage Reporting Corporation
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1 MR MATANOSKI: I'Il check with our
2 technical representative, sir. Wat we could do
3 however, is apparently this is at the end of the
4 direct testinony, and we could go up to that point.
5 SPECI AL MASTER HASTI NGS: And then take a
6 br eak?
7 MR. MATANCSKI: And then take a break. Yes,
8 sir. That's what | propose we do
9 SPECI AL MASTER HASTI NGS: That sounds |ike a
10 reasonabl e way to proceed. Gkay. Wy don't we start
11 then with the first part of the direct exam
12 M. Johnson, | understand you're going to do
13 the questioning here of Dr. Wznitzer then.
14 MR JOHNSON: Yes, sir.
15 SPECI AL MASTER HASTI NGS: Wul d you pl ease
16 rai se your right hand?
17 Wher eupon,
18 MAX W ZNI TZER
19 havi ng been duly sworn, was called as a
20 wi t ness and was exam ned and testified as foll ows:
21 SPECI AL MASTER HASTI NGS: kay. Go ahead,
22 M. Johnson.
23 MR, JOHNSON.  And, Special Mster, | just
24 want to note that we will have handouts. They're in
25 the process of being copied right now, but by the tine
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W ZNl TZER - DI RECT

we get to the first slide they should be here.

SPECI AL MASTER HASTINGS: Al right. Very

good.
DI RECT EXAM NATI ON
BY MR JOHNSON
Q Good norni ng, Doctor. Please introduce

yoursel f by stating your full nanme for the record.

A My nane is Max Wznitzer

Q Dr. Wznitzer, are you a nedical doctor?

A Yes, | am

Q What are your specialties?

A I'"'ma specialist in pediatrics, in pediatric
neurol ogy and i n neurodevel opmental disabilities with
board certification in those three areas.

Q And where did you conpl ete your nedical
educat i on?

A | trained in the Honors Programin nedica
education at Northwestern University in Chicago,
Illinois.

The Honors Programis a six-year nedical
programin which you do two years undergraduate and
then do four years of nmedical school with the first
two years of medical school counting towards your
under gr aduat e degree, so therefore | have a Bachel or
of Science in Medicine, and then at the end of the

Heri tage Reporting Corporation
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W ZNl TZER - DI RECT

four years of nedical school you get basically your
M D. degree.

After that | attended training prograns in
various aspects of pediatrics. First | did a
pedi atrics residency at the Children's Hospital
Medi cal Center in Gincinnati, Chio. | think now they
call thenselves Cincinnati Children's Hospital. The
name has undergone several nodifications since ny
training approximately 30 years ago. That was a
t hree-year residency.

After that | did a one-year training program
i n devel oprental disorders or child devel opnent a
disorders at the G ncinnati Center for Devel opnental
Di sorders in Gncinnati, Chio. And on the urging of
my mentors at that program | basically went into
child neurol ogy doing a neurology training program
jointly at the University of Pennsylvania through the
Children's Hospital of Philadel phia and based
predom nantly at the hospital at the University of
Pennsyl vania, finishing after three years with
training in child neurol ogy.

Since |'ve always had a major interest in
devel opnent al disorders, especially disorders
i nvol ving |l earning and | anguage, | wote a proposal to
/11

Heri tage Reporting Corporation
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W ZNI TZER - DI RECT
1 the National Institutes of Health for an additiona
2 two-year fellowship, which was accepted and granted,
3 and did a two-year fellowship funded by the National
4 Institutes of Health in disorders of higher cognitive
5 function in children at the Al bert Einstein College of
6 Medi cine in the Bronx, New York.
7 Q Agai n, what was the focus of that
8 fel l owshi p?
9 A The focus of the fell owship was
10 predom nantly di sorders of | anguage and autism
11 If I may, since |I've been in medical schoo
12 I"ve had an interest in |learning and | anguage
13 disorders in children, spent tine perusing the library
14 when | was a medi cal student reading about this and
15 finding that there was not as nuch material as | would
16 like, which is why I went into the field.
17 I've had an interest in child devel opnent,
18 and as | went on through it | basically honed it that
19 it went predominantly into autism ADHD and ot her
20 neur odevel opnmental disabilities.
21 Q Is this where your interest in autism
22 effectively began?
23 A Yes. It started basically when | was in
24 medi cal school
25 Q And approxi mately what years were your
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W ZNI TZER - DI RECT
fell owshi ps?
A The | ast one or the first one?
Q Let's start with the first one.
A | finished medical school in 1977. |
finished nmy pediatrics residency in 1980. | finished

my child devel opment training or ny devel opnent a
disorders training in 1981.
| did nmy fellowship in child neurol ogy from

1981 through 1984, and then | did ny NIH fellowship in
the Bronx from 1984 through 1986.

Q And after you finished your fellowship, what
did you do then?

A After | finished the fellowship | took a
position at Case Western Reserve University and at
Rai nbow Babi es and Children's Hospital as a child
neurol ogi st, and | have been at that institution, at
those two institutions, since that tine.

Q And what academ c and clinical positions do
you currently hold with those institutions?

A My academic position is |'man Associate
Prof essor of Pediatrics, Neurology and International
Heal th at Case Western Reserve University through the
School of Medi ci ne.

At the hospital | have various and sundry

positions. |'mbasically a staff child neurol ogi st at

Heri tage Reporting Corporation
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W ZNI TZER - DI RECT
Rai nbow Babi es and Children's Hospital. | wear
various hats within the institution because of
clinical responsibilities. |'mpart of the epilepsy

team and read EEGs and evoked potentials, which are
el ectrophysi ol ogi ¢ studi es of brain and neurol ogic
function.

I was the head of Child Neurology for a
period of tinme. There was a transition period of tine
during which the head of Child Neurol ogy becane the
chairman. | sat in his seat until soneone el se cane
to take his place and to take ny place.

I"malso affiliated with our |ocal autism
center at Rai nbow Babi es and Children's Hospital
Those are ny primary affiliations and
responsibilities.

Q Describe a little about your teaching
responsibilities.

A My teaching responsibilities are split into
several parts. As a nmenber of the faculty at Case
West ern Reserve University School of Medicine, in ny
early years | hel ped teach a course in epilepsy for
the under graduates. Wen our present chief of Child
Neur ol ogy came to our nedical center he asked to take
over the course, which | was happy to do because
have other teaching responsibilities.

Heri tage Reporting Corporation
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W ZNl TZER - DI RECT

At the present tinme ny teaching
responsibilities include nedical students who rotate
t hrough pediatric and through child neurol ogy, naking
sure that we teach themin either area, dependent on
what ny responsibility is at that time; predonm nantly
teaching in child neurol ogy.

In individuals who have al ready fini shed
medi cal school and are in training, they rotate
t hrough child neurol ogy, and they nmay rotate through
our outpatient clinic. They nay rotate with us on our
i npatient service.

The inpatient service is basically the
responsibility for taking care of any child who's
admtted to the child neurol ogy service at our
hospital, as well as doing consultations when they're
requested for children with suspected or known
neurol ogi ¢ di sorders who are in the hospital

The residents that we basically have
responsibility for in terns of the teaching would
include residents in pediatrics, in adult neurol ogy,
in famly nmedicine and in child psychiatry. | usually
have a child psychiatry rotator with ne, and | many
times will have soneone fromone of the other
services, in addition to the nedical student who may
come join us on our service.

Heri tage Reporting Corporation
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1 In addition to that, we al so have
2 responsibilities, - that's the nore infornal
3 teaching - we also have responsibilities where we have
4 conferences in the hospital that are nmental resident
5 t eachi ng managenment conferences, grand rounds. | take
6 responsibility, | give a talk once every year or once
7 every two years in that format.
8 Q Ckay. Doctor, are you a nenber of any
9 prof essi onal associ ati ons?
10 A Yes, | am
11 Q Can you tell us which ones?
12 A I'ma nmenber of the Anerican Acadeny of
13 Neur ol ogy, |'ma menber of the Anerican Acadeny of
14 Pediatrics, and I'm a nmenber of the Child Neurol ogy
15 Soci ety.
16 Q And do you hold any positions in those
17 organi zati ons?
18 A Yes, | do. In the Child Neurol ogy Society
19 it was decided a few years ago that we would form
20 what's call ed special interest groups where we coul d
21 try to hone down for the nmenbers of the Society into
22 certain areas that people had nore expertise or nore
23 i nterest than you would nornally expect just to build
24 t he foundation of that.
25 For instance, there was a group that dealt

Heri tage Reporting Corporation
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W ZNl TZER - DI RECT

with epilepsy, a group that dealt wth novenent
disorders, and there was a group that dealt with

neur obehavi oral disorders. Wen that group was first
formed, | was appointed as chair of that group

SPECI AL MASTER HASTI NGS: Wi ch group?

THE WTNESS: O the neurobehaviora
di sorders. The neurobehavioral disorders group really
deal s with both neurodevel oprnental disability, ADHD
autism things of this nature.

Recently we actually are now working on
putting together by-laws and everything else. W had
our first election. After a few years of running the
group basically nmyself, we had elections and | was
el ected secretary of the group, which neans | keep
doi ng the paperwork that |'ve al ways been doi ng and
organi zi ng everyone and nmaki ng sure that things get
done with the ultimate goal that we're really going to
turn into a section of our Society that deals with
again the areas of interest in neurodevel opnental
disabilities and dealing with those ki nds of problens.

BY MR JOHNSON:

Q Are you involved with any other professiona
servi ces such as peer review or advisory groups or
editorial boards, anything of that nature?

A Yes. Yes, | am | presently sit on the

Heri tage Reporting Corporation
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W ZNI TZER - DI RECT
editorial board of Lancet and Neurol ogy and of the
Journal of Child Neurology. | sat for three years on

the editorial board of Pediatric Neurol ogy, but no
| onger do so.

| review articles for multiple journals that
i nclude Lancet, Pediatrics, Journal of Child
Neurol ogy. There are others. | nean, those are just
some exanpl es.

| have sat on various kinds of conmmittees
and groups. Presently one of ny responsibilities is
that | amthe liaison fromthe American Board of
Psychiatry and Neurology to the American Board of
Pedi atrics sub-board in devel opmental behavi oral
pedi atri cs.

If I may explain? What this is is that the
Anerican Board of Pediatrics, as the American Board of
Psychi atry and Neurol ogy, are the organi zations that
are responsible for the certification exani nations
that are adm nistered to individuals who have fini shed
training in the field and wi sh to be certified.

I was asked and accepted to take the
position of the liaison sitting for the devel opnent al
behavi oral pediatrics sub-board, which is an
exam nation that's given every year or every other
year dependent on the need through the Anerican Board

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 18 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1574A
W ZNl TZER - DI RECT

of Pediatrics that deals with issues in devel opnenta
behavi oral pediatrics.

| participated in ny first nmeeting | ast
fall. W have our next neeting this fall. It's a
rigorous two and a half day process. You have to
wite, help wite new exam questions, review all the
exam questions that have been subm tted, nmake sure
that the exam questions are fair, well balanced, and
obvi ously because it is devel opnental behavi oral
pediatrics there are exam questions that deal with
auti sm

In the past |'ve also sat on various
conmttees. There was a commttee. | can't renenber
who organized it, but there was a | arge group of
i ndividuals with specialization and expertise in
auti smwho were brought | think it was to Washi ngton
to hel p put together recommendations for screening,
di agnosi s and assessnent of autism

| sat on the screening panel to do this. It
was a publication that canme out in the Journal of
Autism and Devel opnental Disorders in the mid to |ate
1990s. It's in ny CVin that regard.

In the state of Chio I've been very active
in various conmttees when it cones to the issue of
autism | chaired the nmedical comrittee that was part

Heri tage Reporting Corporation
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1 of a much larger group that put together the Chio

Heri tage Reporting Corporation
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1 gui del i nes and recomrendati ons for screening,
2 di agnosi s, assessnent and general outline of
3 intervention for individuals with auti smages zero to
4 21 years.
5 I've sat on various task forces through the
6 Ohi 0 Departnent of Education dealing with the issue of
7 autism and the educati onal needs of the children and
8 how best they can be net.
9 I've worked with our |ocal autismsociety.
10 I"ve worked with the state autismsociety. |'ve
11 wor ked with other parent groups again dealing with
12 i ssues of either recognition and identification of
13 autismor how best to try to inplenment interventions
14 for these children
15 Now, interventions don't only nean
16 educational interventions. |'ma strong advocate that
17 we need to do things for these children even outside
18 the school; for instance, issues |ike how can we get
19 theminto recreational activities, something as sinple
20 as sumer canp and things of this nature.
21 | presently sit on a conmttee through a
22 par ent - based organi zation in Ceveland that is
23 addressi ng sone of these issues.
24 Q Doctor, in addition to these professiona
25 academ c responsibilities, do you nmaintain an active

Heri tage Reporting Corporation
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1 clinical practice?

2 A Yes, | do.

3 Q And in your clinical practice do you treat
4 patients with autism and other ASDs?

5 A Yes, | do.

6 Q How | ong have you been caring for children
7 with autismor ASD?

8 A I've been caring for children with autism
9 basically since -- formally since ny fellowship in the
10 Bronx and much nore consistently since | joined the
11 faculty at Rai nbow Babi es and Children's Hospital 21
12 years ago.

13 Q And in relation to your treatnment of ASD

14 patients, do you also consult with their famlies?

15 A Yes, | do. Just to point out, | maintain a
16 relatively busy clinical practice. | usually see

17 patients a m ni num of four hal f-days a week, which

18 gives ne approximately 200 to 250 patient visits per
19 month. This is only in our office.
20 | also run outreach clinics for the state,
21 which are just to be phased out, but we're going to
22 continue them | run themin areas that are
23 underserved. | also see ny patients with autism
24 there, as well as | go to a county where it has a
25 | arge Am sh popul ation and see patients there.
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In my clinical practice you just can't see a
patient. You basically have to work with the entire
famly unit nmaking sure you get adequate history,
maki ng sure that they understand what's goi ng on,
trying to get the parents to becone infornmed consuners
and to be involved in their child s care, in their
child' s education and in all the issues that resolve
around the needs of the child.

Q Have you received any awards fromfanily
groups that are involved with autisnf

A Yes, | have.

Q Can you tell the Court?

A I was named Professional of the Year by the
Autism Society of Chio in the early 1990s.

Q And have you been involved in any autism

research?
A Yes, | have.
Q Describe for the Court your nobst recent

research endeavor
A Well, there is a project that's now ongoi ng
to ook at the pharnmacokinetics of various drugs in
children and adol escents with autism
Just to quickly expl ain what
phar macoki netics is, pharmacokinetics is basically how
t he body handl es and netabolizes a drug, how it
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absorbs it, howit runs it through the bl oodstream and
how quickly is it elimnated.

Questions are raised in children with autism
how they do this. Qur previous study we had done was
as part of the Ri speridone work -- Risperidone is an
atypi cal antipsychotic -- in which ny responsibility
was to nmake sure we had adequate subjects for it.

W' re now doing a study of Mermantine, which
is a nedication that is used in Al zhei ner's di sease,
but we're also looking at it as a cognitive enhancer
in children with autism and again we're | ooking at
t he pharnmacoki netic issues. The paperwork, just
literally Sunday | had to sign off on sonme of the
paperwork for patient recruitnent.

In the past |'ve been involved in N Hfunded
research for children with autism W had two |arge
studi es that were done | ooking at preschoolers with
autismin conparison to children with | anguage
disorders and with nornmal devel opnent | ooki ng at
various and sundry features.

My job there was as a neurol ogist, and to
some degree also there were specialized
el ectrophysi ol ogi ¢ studi es that were done on those
children, and | supervised the |ab.

A second study that was done | ooked at these
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same children when they were school age, and again

was the neurol ogist at our |ocal center that was

i nvol ved i n exam ning these children and seeing them
| have done work in other N H funded

studies, but that's outside of the field of autism

Q Doctor, have you given any tal ks or
presentations on the issues related to auti smor ASD?

A Yes, | have.

Q When was t he nobst recent one?

A Yesterday norning. The reason | wasn't here
was because | had already conmmitted to giving a talk
to one of our local parent groups about specific
issues in autismin adol escents and young adul t hood,
so therefore | gave that talk.

| stopped counting on nmy CV at 100. The
tal ks have been in ny |l ocal develand area, in the
state of Chio, nationally and internationally.

Q Doctor, you nmentioned earlier that you're a
menber of the Anerican Acadeny of Neurology. Did you
give a presentation at the neeting that was held just
this past May?

A Yes. | was naned the director of a
br eakfast sem nar which was on attention deficit
hyperactivity disorder. That is nowin its third
year. Hopefully it will be inits fourth year this
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com ng year
In the past |'ve also participated in other
courses as a speaker. One of the courses ny specific
topic was autism and | think we went to that for a
few years while that course was in existence
Q Doctor, you also mentioned earlier that

you' ve been involved in the devel opnent of guidelines

for intervention and treatnent. Is that right?
A Yes.
Q | want to bring to your attention a letter

that has been referenced a nunber of tinmes throughout
these proceedings. It's a letter froman organization
cal |l ed Auti sm Speaks.

I'"mgoing to ask you to take a |l ook at this
letter and just tell me if you're famliar with it.

A Yes, | am

SPECI AL MASTER HASTI NGS: M. Johnson, is
this in the record?

MR JOHNSON: | believe it was submitted as
a Petitioners' trial exhibit.

SPECI AL MASTER HASTI NGS: Yes. Wen you're
going to show us sonething, sonething that's in the
record, if you could let us know where it is?

MR JOHNSON. Certainly. I'mafraid | don't
have the exhi bit nunber.
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SPECI AL MASTER HASTINGS: Ckay. |I'm
notified that this has been filed as Petitioners’
Trial Exhibit 6.

MR JOHNSON. Thank you.

SPECI AL MASTER HASTINGS: o ahead, M.
Johnson.

BY MR JOHNSON:

Q Al right, Dr. Wznitzer. W' re |ooking at
Petitioners' Trial Exhibit 6, which is the letter, and
I had asked if you were famliar with this letter.

A Yes, | am | renenber receiving this letter
earlier this year, if I"'mnot mstaken, at ny office

Q And can you just tell the Court what your
understanding is of this letter?

A My understanding of this letter is to
i ncrease the recognition by individuals who care for
children with autism that children with auti sm have
G synptons and conplaints. That's basically the
pur pose of the letter.

Q And what does the letter actually say about
the clinical significance of G disorders and ILNH in
particular in ASD patients?

A On the page that's in front of you, and if |
may read to the Court?

SPECI AL MASTER HASTINGS: |Is that on page 4?
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THE WTNESS: Yes, sir

SPECI AL MASTER HASTI NGS: Ckay. Go ahead.

THE WTNESS: "The clinical significance of
LNH in children with autismis unclear given that
simlar findings have al so been reported in children
with typical developnent, as well as children with
food allergies and i mmune deficiencies.”

BY MR JOHNSON:

Q As a clinician, what does this nmean to you?

A Not much. It does not really raise or
hei ghten ny worries about this kind of a problemin
children with autism because there's no clear data
telling us that it's an issue that's specific in this
popul ati on

Q Does the content of this letter, or did it
when you received it, cause you to change the way that
you woul d treat your ASD patients or any ot her patient
wi th a neurol ogi cal disorder?

A No. Al this letter basically says is if a
child, and let's |eave out the word autism |If a
child shows up with G conplaints that an eval uation
shoul d be done, which any prudent physician would do.

And that if there are issues that can't be
remedi ed by sinple interventions you should refer the
children to a pediatric gastroenterologist, which is
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agai n what any prudent physician would do, which is
again what | do in ny clinical practice.

VWhen | read this letter | said this does not
alter ny clinical practice. This is what we' ve al ways
done as good physi ci ans.

Q And | believe you heard Dr. Krigsman testify
| ast week. |Is that correct?
A Yes, | did.

SPECI AL MASTER HASTI NGS: Now, before we
move on | may have mis-spoken. Just to make the
record clear, that was Petitioners' Trial Exhibit 6.

MR JOHNSON:  Yes, sir.

SPECI AL MASTER HASTI NGS: Thank you.

BY MR JOHNSON:

Q And based on your reading of the letter,
does the letter endorse Dr. Krigsman's nodel ?

A No, it does not.

Q Why not ?

A If we can just show? First of all, the
| etter does not state specifically that there is an
MVR-rel ated enterocolitis that occurs in children with
autismand is not only the cause of the enterocolitis,
the MVR, but the MVR vaccination is al so the cause of
the autism

| did not read that anywhere in the letter.
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In fact, in the letter it says, "The clinica
significance and therapeutic inplications of

i nflammat ory changes in the intestine requires further
i nvestigation," again on page 4, the first paragraph

Q And again you said you actually received
this letter in the course of your practice?

A Yes, | did.

Q Doctor, you have obviously done sone
litigation consulting. You' re testifying today. |Is
that correct?

A Yes.

Q In fact, you've testified in vaccine cases
before this Court before. |Is that right?

A Yes, | have.

Q Approxi matel y how much of your professiona
time is spent on litigation consulting?

A None of mny professional time is usually
spent on that. My | explain?

Q Certainly.

A | want to just make sure that everyone
understands. Basically nmy primary responsibility is
as a clinician and as a faculty nmenber at Rai nbow
Babi es and Children's Hospital and at Case Western
Reserve University. That is ny job

Therefore, should | have to be out of town,
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as | amtoday, because of the need to testify in a

| egal proceeding | basically will never take ny
patients and just cancel themout and say that's it.
| basically reschedule them and increase ny patient
burden for the days right before or right afterwards.

For instance, yesterday norning | ran a
clinic to make up for this norning when I would
normally have a clinic so that | always nmake sure that
I do not take away fromny professional tinme in order
to do this work.

In my average week | nmay spend five to 10
percent of ny tinme doing sone sort of nedical/lega
wor k, usually in evenings and weekends, in terns of
reviews. Cbviously because |egal proceedings do not
occur on evenings and weekends on the days when | have
to be in a courtroom!| will basically show up again
never trying to inconvenience ny patients, always
reschedul i ng them and nmaki ng sure that their needs are
first taken care of.

Q Wuld it be fair to say that the majority of
your tine is spent treating patients, teaching,
| ecturing, publishing?

A The vast majority of ny tine is spent doing
that type of work.

Q Al right. Doctor, I'd like to nowturn to
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the opi nions that you have given in this case. Based
on your education, training, experience and know edge
inthe field of pediatric neurol ogy, do you have an
opi nion as to whether the receipt of an MR

vacci nation, conbined with the adm nistration of

t hi merosal - cont ai ni ng vaccines, nore likely than not
causes autisn?

A Yes, | have an opi ni on.

Q VWhat is that opinion?

A It does not.

Q And specifically in this case did the MWR
vaccine, either alone or in conmbination with the
recei pt of thimerosal-containing vacci nes, cause
Mchelle Cedillo to devel op autisnf

A No, it did not.

Q Doctor, approximately how many chil dren do
you see in your clinical practice each nonth?

A Bet ween 200 and 250.

Q And if you can approxi mate, how many of
those children are diagnosed with autismor ASD?

A Probably a quarter of those children have
the diagnosis within the autistic spectrum | think
we al so have to qualify that | run days in ny clinic,
at | east one day a week in ny clinic, what we'll cal
an autismday in which | see new patients.
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Those are new patients in which the parents
or clinicians, whether they're nedical professionals,
educati onal professionals or psychol ogi sts or such,
have concerns that the child may have autistic
features and wants further evaluation. Sometines
those children do have the diagnosis. Sonetines they
don't.

For just an exanple, yesterday | saw a girl
where the nmother had the concern that her child had
autistic features, but she clearly did not on
exam nation. She had ot her devel oprnental issues, but
it had nothing to do with autism

Q Yesterday we heard Dr. Fombonne give a
detail ed presentation on ASD, but can you just briefly
describe for the Court autistic spectrumdisorder from
your perspective as a pediatric neurol ogi st?

A | would be happy to. If | may, we'll say
this is my first cover slide, which is What is an
Autism Spectrum Di sorder? My | have my next slide?

Q Sure. That for the record was Slide No. 2,
and we're now noving to Slide 3.

SPECI AL MASTER HASTI NGS: Have you got the
handout yet? Not yet?

MR, MATANOSKI: Sir, a handout has been
given to counsel for the Petitioners.
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SPECI AL MASTER HASTI NGS: Ckay.

MR. MATANOSKI: W expect to have handouts
for the Court itself nonentarily.

SPECI AL MASTER HASTINGS: Al right. Fine

THE WTNESS: As probably was explained to
the Court before, when you're looking at this field
the title that was originally given to this group of
condi ti ons was pervasi ve devel opnmental disorders,
whi ch fromthe begi nning many of us did not |ike
because it's too vague a term

Probably nore recently peopl e have cone
around to the thinking that we should call it autism
spectrum di sorder or autistic spectrum di sorder.
That's probably a better descriptive title to give us
an i dea.

Using the nodel that is probably accepted in
the United States, when we | ook within that group
we're tal king about individuals with a spectrum of
severity. The npbst severe and the classic nodel
within there is autistic disorder. The |east severe,
but still representative of the condition, is Asperger
di sorder or Asperger syndrone, and in between for
individuals, and I'lIl show you a little bit nore on ny
next slide, is pervasive devel opnental disorder not
ot herwi se speci alized
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In addition to this there's a group of
children who between age two and 10 years of age have
a change in their functioning fromtotally norna
devel oprment to a regression that has autistic features
known as chil dhood disintegrative di sorder, and then
there is a group of children, girls with a known
genetic disorder affecting on the X chronbsonme a gene
called MECP2 call ed Rett syndrone.

The Retts girls have a slightly different
phenotype, which nmeans a different appearance than the
rest of the individuals within this category, but
they're still put into this category according to the
accepted cl assification schema.

May | have the next slide?

BY MR JOHNSON:

Q And what do you look for in order to
di agnose a child with ASD?

A There are core features irrespective of
whi ch di agnosis we're tal ki ng about.

Whet her you're tal ki ng about a di agnosi s of
autistic disorder, whether you're tal king about a
di agnosi s of Asperger disorder, whether you're talking
about a diagnosis of PDD-NOS, there are sone core
features that need to be present.

One is a significant qualitative inpairnent
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1 in socialization. There are inportant words here.

2 Significant neans it's big tinme. Wen the diagnosis
3 is made it's obvious that there is a problemwith

4 socialization, but it's not a socialization delay.

5 It's a deviation fromthe normal course of social

6 devel oprment. We'll get into sone nore of the fine

7 points of this criterion |ater.

8 Second, there's a significant qualitative

9 i npai rnent in conmunication. This is not a problem
10 specifically with | anguage, but it's nore use of

11 | anguage, whi ch neans comuni cation. W' re talking
12 about verbal conmunication. W' re talking about

13 nonver bal conmuni cati on.

14 It's not that the children have a del ay.

15 It's not they're behind in their [anguage. |It's that
16 again there's a deviation or a change in the norna

17 devel oprment of how their |anguage progresses.

18 SPECI AL MASTER HASTI NGS: Before you go to
19 nunber three, we're now on Slide 4. As you nove from
20 one slide to the other, if one of the two of you could
21 mention that for the record it would be hel pful.
22 THE WTNESS: |'d be very happy to, Speci al
23 Mast er .
24 In the classification schema, qualitative
25 inmpairnent in play is subsuned within comunication
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but froma thinking standpoint it's easier to say that
these children have a change in how their play occurs,
which we'll address in a little bit about the
specifics of that. Again, it's not that their play is
immature for age. It's that their play is different.
How they utilize the objects is different.

Lastly, the children have areas of
restricted interest or repetitive behaviors that again
we'll delineate in just a short tine.

By definition classic autismor autistic
di sorder has to be synptomatic prior to age 36 nonths.
Even children with Asperger syndrone, in ny clinical
experience, are synptomatic prior to age 36 nmonths. A
di agnosis m ght not be nmade until close to school age
or afterwards, but they clearly are synptomatic.

Agai n, by definition childhood
disintegrative disorder is diagnosed between age two
and 10 years.

BY MR, JOHNSON:

Q Doctor, do you have a diagramthat shows the
relati onshi p between these core features?

A Yes, | do, and if | may just have Slide No
5?

If we look at the three core areas of
dysfunction in the autistic spectrumdi sorder --
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dysfunction of socialization, dysfunction of
comuni cation and dysfunction of behavior -- as shown

inthis slide, if you neet criteria for all of those
by definition it's an autistic disorder.

However, there are sone individuals that may
clearly neet criteria in tw of these three, |ike
soci ali zati on and communi cation or socialization and
repetitive behaviors or restricted interests, and
whil e they may have dysfunction in the third category
it's not sufficient to neet the diagnostic criteria as
t hey' ve been defi ned.

Those are the individuals who are put in the
category of PDD-NCS. NOS stands for not otherw se
specified, and it's a category where basically the
central thinking of it is when you know t hey have the
condi tion, but you may not have enough formal criteria
in front of you to put themin there. That is the
category in which they fit.

Q Doctor, let nme ask you. In terns of
clinical presentation, do all kids with ASDs | ook
exactly the sanme?

A No, they do not. Wile they have
dysfunction in these three core areas, in
soci al i zati on, comuni cation and behaviors, the |evel
of dysfunction nmay vary by the severity of the
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condition, by age and exactly by which subgroup you
fall within in autistic spectrum di sorders.

Q And even within say the same subgroup, would
two children within that subgroup necessarily exhibit
the same signs and synptons?

A No, they do not. Again, you have the core
features that are there. Exactly how it manifests may
be different.

If I may just give a very sinple exanple,
when we | ook at issues such as restricted interests
and repetitive behaviors let's just take an issue of
fascination, which |I know has been nentioned to the
Court before.

I may have one individual who has a
fascinati on with space, another individual who has a
fascination and a major interest in Star Trek, another
i ndi vidual who has a mmjor fascination wth nunbers
and letters, the idea here being that there's a
fascination or a restricted interest, not necessarily
specifically what the restricted interest is.

Q Dr. Fonbonne nentioned yesterday and you
di scussed today some diagnostic criteria. | assune
you use diagnostic criteria in your practice?

A Yes, | do.

Q And whi ch ones do you use?
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A We are now on Slide 6 for the Court.
Basically accepted within the United States is the use
of the DSMIV criteria for autistic disorder. [If |
may ?

Q Certainly.

A There's nmuch nore di scussi on about whet her
the DSM 1V criteria for Asperger disorder really
captures the group, and many of us will use other
diagnostic criteria that have been fornul ated that
probably better capture that group

But let's just stick with the classics, the
classic ASD, which is autistic disorder. People agree
that the DSMIV criteria are the ones that we use.

Q And please tell the Court what the first
DSM IV criterion is.

A The first criterion is the qualitative
inmpairnent in social interaction, and really within
that group there's four subgroups. Wthin that col um
there's four subgroups of areas of dysfunction that if
you neet at |east two of themit puts you on the path
to potentially be diagnosed as having an autistic
di sorder.

VWen we | ook at these, the first one is
mar ked i npairnent in the use of nultiple nonverba
behaviors to regulate social interaction and peopl e
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1 tal k.

2 What that really neans is that we don't use
3 nonver bal cues adequately. These individuals have

4 problens with what's called pragmatics, which is the

5 nonver bal aspect of |anguage, gesture, pointing with

6 their eyes, eye contact, the use of body |anguage,

7 readi ng body | anguage, things of that nature.

8 Nunber two is failure to devel op peer

9 relations appropriate to developnental level. It's an
10 i nportant criterion because it says devel opnent al

11 | evel, which neans if you have a cognitive inpairment
12 and you're 10 years old but functioning at a five-

13 year-old |l evel, you should socialize at a five-year-
14 old level. 1It's good that this criterion is there.

15 Therefore, you' re not maki ng peer relations
16 appropriately. You're not interacting with your peers
17 appropriate to the devel opnental level, and there's

18 actual ly even other subgroups wi thin there about what
19 do we nean by failure to devel op peer relations
20 because there may be various and several different
21 ki nds of conditions that can interfere with your
22 ability to adequately interact with your peers that
23 have nothing to do with autism
24 Nunber three is marked inpairnment in
25 expression of pleasure in other people's happiness,
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which is the enpathy category. Really it's sharing
wi th other people what they do, reading the other
peopl e, taking pleasure fromwhat they' re doing and
how t hey' re doing things and reacting to it in an
appropriate matter.

Then lastly is lack of social or enotional
reciprocity, which is two categories. One is
responding to a social or enotional input froma
person, but the second thing is initiating social and
enoti onal contact because the word here is
reciprocity. It's a two-way street in ternms of how
you're interacting wth people.

Q Doctor, what are sone of the different
clinical presentations you see with respect to soci al
i nteraction?

A Well, on Slide 7 here | have taken a
nmodi fication of criteria that were devel oped probably
over 20 to 30 years ago.

Basically this was an approach to soci al
recognition and socialization in autistic disorder
that was taught to ne by ny nentors at the Al bert
Ei nstein Coll ege of Medicine, and it's a good
functional categorization to try to get a nental
pi cture of the range of social deficits that can occur
in this population.
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VWhat we have here on this tineline is the
social deficits that we see in this population running
fromchildren who are socially unavail able, which |
will defineinalittle bit, to children who we cal
pseudosoci al, which neans they have sonme superfici al
social skills, but down deep they still |ack that
innate ability to really do socialization in the way
that other individuals in the environnent do it.

The i nportance of this slide is that
children with autistic disorder don't stay necessarily
at one social level; in other words, one |evel of
social inpairnment. The natural history is that we see
some i nprovenent in socialization as tinme continues,
al t hough the inprovenent may be vari abl e.

Some children show a significant anount of
i nprovenent, and other children only show snal
anounts of inprovenent. That's what the slide says
here with the two points underneath show ng i ncreasing
age and decreasing severity.

If I may have the next slide? Wen we |ook
at the greatest inpairnent in socialization --

Q And this is Slide No. 8, correct?

A This is Slide No. 8  These are children who
we consider themto be socially unavailable. They're
relatively oblivious to their surroundi ngs.
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If they fall and hurt thensel ves they don't
seek consolation froma parent. Basically they don't
show the parent the boo-boo, if you want to think of
it in that manner, or where they were hurt. They act
like they're isolated and out of contact, and nany
times they will just do sone purposel ess wandering in
the environnment. They wal k around and really don't
make too nuch social contact.

In my clinical experience, this is the
picture that | tend to see in children when they are
at about two years of age. |If they' re going to show
this, it's at approximately a year and a half to two
and a half years of age as a round nunber

Now i f we nove to Slide 9, a less inpaired
but still significant dysfunction. You can consider
children to be what's called socially renpte. These
are children who basically do not initiate social
interaction within an adult, yet if an adult nakes a
contact with the child the child may follow through on
it, but once the adult stops the contact the child
will not wish to continue it, does not go seeking
after the adult in order to say let's keep doing this.

An exanpl e would be playing ball. If I roll
a ball to a toddler and the toddler rolls it back to
me and we rmake a big stink about it and they giggle

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 44 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1599
W ZNl TZER - DI RECT

and | augh and we keep going back and forth, but if |
wal k away and quit and the toddler is not ready to
quit the toddler will basically yell or scream or
throw the ball or come after me in order to continue
the activity.

W don't see that in the child who's nore
socially remote. They usually do nore of their
solitary activity. They may | ook at their peers, but
they don't approach them \When they do an activity,
nost of the time their interest is nmore in the
activity than in effect of doing it with the person

In fact, a question that | frequently ask
the parents in nmy practice is if the child walks into
the roomand there's a group of children playing wth
toys in one area and then there's just a pile of toys
i n another area, which way does your child prefer to
go?

The children with this kind of dysfunction
will go towards the toys and not to join their peers
playing with the toys, which is what the typical child
woul d do. O course, if you ask ne there are other
conditions that can also do this. For exanple, social
anxiety is a big one, but we're not tal king about a
child with social anxiety here.

Slide 10, please? There are sone children,
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especially as they get older, who are nore socially

i nappropriately interactive. These are children who
basically have sonme desire to interact, but just don't
know howto do it. |It's not that they' re socially
immature. They just don't get howto do it.

They interact better with adults than with
their peers sinply because we as adults can gui de that
interaction, and we can give themcues and clues in
order to stay on target for that.

When they do interact with their peers they
may do it in inappropriate fashion. One of ny
patients | renenber clearly would go up to his peers
and push them repeatedly and woul d get puni shed by the
teacher for pushing themrepeatedly.

It turns out that he was nodeling to sone
degree the behavior of his peers on the playground,
which if you think about children, especially little
children, a lot of times they'll go up to their peers
and push them He thought that was the way to
socially interact.

W basically took himback, nade sure he was
trained in a nore appropriate social greeting, which
was either a handshake or saying hello, and that
behavi or di sappeared. But if you stress them they
then will retreat into an isolation
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Slide 11? There are al so children,
especially higher functioning children, which neans
children with normal intelligence, who have sone
social skills. They've |earned and nenorized soci al
skills, but their social interaction is mechanical and
pedantic, pedantic neaning that they talk to you
rather than with you

It's alnost like as if they' re repeating a
social script in ternms of how they' re supposed to
interact with you. They have problens naintaining the
interaction if it's not followi ng the script that
t hey' ve been taught.

An exanple that | have is a child who cane
into ny office who when | was talking with themI'd
say where do you live, and | would get no answer.

After | asked it two nore tines the parents said to ne
you need to ask himwhat's your address.

When | asked that question | was able to get
the answer correctly, but again the child basically
was taught a social script, and these kids are very
good at | earning sone social scripts. Not all of
them but these kids, the higher functioning kids who
are capable of doing it.

Many times when they do talk to you they
talk to you regarding their areas of fascination about
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certain topics or themes, and these kids may be verba
enough that if you catch themwthin this area that it
may initially mask a social deficit, although it wll

becone apparent over tine.

Therefore, what we have here is again it's a
spectrum of social dysfunction fromall of it being
significant, but it runs fromthe nost severe to we'll
say the nuch | ess severe, fromone that is not
functional to one that has a potential for being
functional .

Q Al right, Doctor. W' ve |ooked at sone
different presentations in the area of socialization.
What is the next diagnostic criterion?

A The next diagnostic criterion basically
deals with the qualitative inmpairment in
comuni cati on, and when we | ook at this again we have
to renenber the word is not |anguage. |It's not
speech. It's communication. |It's getting your
message across to other people.

For us to get our nessage across to other
peopl e we not only use our words; we use our body. W
use our intonation. W use a |lot of nonverbal cues
and clues that are given.

There are again four criteria within this
category, and you'd have to neet at |east one of them
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in order to basically qualify for potentially being
di agnosed with autistic disorder.

SPECI AL MASTER HASTI NGS: And we're now on
Slide 12. Is that right?

THE WTNESS: Yes, sir. |I'msorry, sir
This is Slide 12.

The first one is a delay or the total I|ack
of devel opnent of spoken | anguage, which basically
does not have associated with it gesture |anguage.

One of the reasons this is there is to exclude
children, for instance, with hearing inpairnent or
children with a predom nantly expressive devel opnent al
| anguage di sorder who will gesture or mne, point and
do things of this nature in order to get their
messages across, which again nmeans the child is not
really having any true conmunicative intent in this
manner .

Nunber two is children with adequate speech.
They have problens initiating or sustaining
conversation with others. Again, it's not because of
|l ack of practice. 1t's not because of not paying
attention to what other people are doing. It's not
because of being overall delayed in your devel opnent.
It's that you just don't know how to use the | anguage

And really if you think about the deficit in
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comuni cation, and we always tal k about it. W always
tal k about how they talk. It's really social
comuni cation. How do you use your contmunicative
ability in order to interact with another person?
It's the use of communication. Here the personis
unable to use it in a functional manner

Nunber three is stereotype or repetitive use
of | anguage or idiosyncratic |anguage, and that just
means things just as repeating what ot her people have

said, repeating scripts that they may have heard.

Traditionally we will have in these children that
they'Il cone in and they will be repeating scripts
fromvideos that they enjoy watching. They'll repeat

scripts fromconmercials they have seen

Patients of mne, when they drive by
McDonal ds, will sing the McDonalds jingle in order to
comuni cate that they' ve seen the sign, and maybe
that's their signal for I want to go to MDonal ds, but
they' re unable to verbalize in a perfect manner. They
may al so use | anguage in a somewhat inappropriate or
stilted fashion, but that's really the category there.

Then the fourth part of that category is a
problemw th good i nmaginative play. The word nake-
believe is here. Spontaneous make-believe or social
imtative play. It's inportant, the word spontaneous.
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1 It's not guided by an adult. It's not scripted where
2 you follow the sane script over and over again.
3 There are higher functioning children whose
4 play can be scripted, but if you watch themyou'll see
5 that their play |ooks very simlar fromsession to
6 session to session, or it needs to be initiated by an
7 adult. They do not do it at their own spontaneous
8 | evel .
9 O course, again it's where they act
10 coghitively. It has to be at their cognitive |level so
11 a child who's 10 years old with the intelligence of a
12 10-year-old should play like a 10-year-old. A child
13 who's 10 years old but has the intelligence of a two-
14 year-old should play |like a two-year-old.
15 If I may nove on to the next slide, to give
16 some further explanation of the inpairnent in
17 comuni cation again there is a spectrum of dysfunction
18 that occurs in the use of communication in this
19 popul ati on. You've got sone children who really have
20 no conmuni cati ve i ntent whatsoever, which is one far
21 side of this curve that | have here.
22 Most of the children, the vast majority of
23 these children, will devel op conmunicative skills to
24 get their basic needs neet. Again, that's not social
25 comuni cation. 1'll call it existence comruni cation,
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1 life communication. They will basically ask for
2 drinks, ask for juice. |If they want something from
3 the parents they will do that, but the inpairnent
4 there is that they still don't conmunicate for social
5 pur poses.
6 VWhen | ask parents, | ask does your child
7 gossi p or schnmooze with you? The parents will say no.
8 The child does not share things like here's a little
9 bug | found on the ground, here's a tree |linb, |ook at
10 these pictures | drew today, unless the parent
11 initiates that type of an interaction.
12 I ndi vidual s may actual ly devel op nore
13 | anguage that's there, but again the | anguage, as was
14 menti oned before, is idiosyncratic. They have speech,
15 but there's tangential comments. |[If you listen
16 carefully, many tinmes those tangential comments deal
17 with sone of their fascinations or scripts that
18 they're pulling in from TV shows and from ot her areas
19 that they've been interested in or they watch or nmay
20 repeat |lines that parents have used.
21 For instance, sone of ny patients, when
22 they' ve acted out in ny office or had sone
23 i nappropriate actions, you hear themactually in
24 al rost their parents' voice reprimndi ng thensel ves.
25 You' re not supposed to behave that way and using those
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1 kinds of words. That's one of the tangenti al
2 comment s.
3 Then the best use of |anguage we'll call a
4 cocktail speech, and the reason we call it a cocktai
5 speech or | use that as an explanation is that when we
6 go to cocktail parties we say a |lot, but there's not
7 much content init. It's basically social talk and
8 gossip that's there, and these kids outside their
9 areas of fascination have difficulties in terns of the
10 soci al communi cati on.
11 Irrespective of the problemwith
12 comuni cation that occurs in this popul ation, we know
13 that in children with autistic disorder they have
14 inpairnents in three areas that really interferes with
15 their ability to really use communi cati on adequately.
16 Nunber one is they have problens with joint
17 attention. Joint attention is the concept or the
18 understanding that | can do an action or activity with
19 sonmeone el se and, by the way, the soneone el se doesn't
20 have to be a person -- it could be an aninmal or it
21 could be something on that |evel -- revolving around a
22 thenme. In other words, there's a triangle of
23 activity, the two individuals plus a cormon area of
24 i nterest.
25 It could be sonething as sinple as having a
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conversation where the conversation is the common area
of interest. It could be playing ball where that's
the commbn area of interest. |t could be, for

i nstance, a child com ng al ong and showi ng the
caterpillar that he just found on the ground. That's
the common area of interest. Joint attention is one
of the core areas of inpairnent in autistic disorder
and within the entire autistic spectrum

Nunber two is they have problens with
metal inguistic skills. Metalinguistic skills are
hi gher order |anguage skills that deal not just with
how we tal k; in other words, not how you articulate
the words, not how you granmmatically put your
sentences together, but actually the nmeani ng of what
you say and the nonverbal activities that you use in
order to say what you nean.

We can say the sanme sentence in three
different ways by varying our tone of voice and it
will cone across as interpreted as neaning three
di fferent things.

We can identify in these individuals they
have problens with i ssues such as hunor, especially
verbal hurmor. M patients have nmuch easier tinmes with
visual hurmor. | always say the anvil falling on the
coyote's head in the cartoons is easier for themto
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1 understand than if a joke is told to them
2 Nunber two, they have problens with sarcasm
3 cynicismand other uses of higher order |anguage which
4 is much nore abstract. |In fact, these children are
5 sonmewhat literal and concrete and we have to be
6 careful what we say to them
7 If we say to a child hop to it, if the child
8 was ASD the child may start hopping across the room
9 because the child does not understand the
10 colloquialismor the slang that we're using. |n fact,
11 one of the interventions that are used in terns of
12 addressing this issue is the text on English as a
13 second | anguage, which actually contains a lot of the
14 typical slang we use in our |anguage.
15 I warn teachers when | give presentations to
16 teachers to say what you nmean because if you don't say
17 what you nmean it nmay be mi sinterpreted.
18 Thirdly, it's how they use their |anguage.
19 As | stated before, use of language is primarily for
20 getting their needs net. Many times it may be for
21 interaction around one of their areas of fascination
22 or restricted interest. But the use of |anguage in
23 the true social sense that we woul d expect is very
24 limted or lacking in this popul ation.
25 /11
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1 BY MR JOHNSON:
2 Q And, Doctor, | believe you said issues
3 related to play also fall under the criterion rel ated
4 to communi cation deficits?
5 A Yes. When we look at play in this
6 popul ation --
7 SPECI AL MASTER HASTINGS: And now we're
8 going to nove to Slide No. 147
9 THE WTNESS: Yes. Thank you, sir. On
10 Slide 14, when we | ook at play, we know that children
11 with auti smhave an inpairnent in play, and we need to
12 differentiate this inpairment in play fromjust the
13 play issues that we may see in children who are just
14 general ly delayed in their devel opnent.
15 This is inportant in terns of paying
16 attention to it because initially these children, what
17 they do is they'll have oral behaviors, but we can
18 argue all kids have oral behaviors. There are certain
19 devel oprental levels that will have oral behaviors,
20 but their oral behaviors tend to be nore so than we
21 woul d normal | y expect for that devel opmental |evel.
22 And they may have cause/effect play. | push
23 a key on a piano. The piano nmakes nusic. | push a
24 button. M ckey Muse pops up. | flick a light
25 switch. The light goes on. That's nore of a cause/
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ef fect play.

After that though there's a serious
deficiency in terns of how we see play devel opnent
because the children have difficulties, inpairnent in
imtation, which is the second thing that interferes
with their ability to learn. The first is joint
attention. The second is imtation.

You don't pay attention to the person, and
then when you do it's difficult to really follow
through on a regular basis as to what they' re show ng
you to do. Notice |l said on a regular basis. There
may be sonme sporadi c breakthroughs here and there, but
it's not a consistent pattern of behavior such as we
woul d expect in otherw se typical children.

Because they have problens with imtation
there are delays. W find that these kids in the
second half of the second year of life between 18 and
24 months, their parents don't report that these kids
have good inmtative play.

They don't have what we call good
representational play, which neans | take a little
teacup and pretend to drink fromit. | feed a doll
I put ny teddy bear to bed, behaviors of this nature
that we normally would expect children to show t hem

Instead, after a while they nay devel op sone
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imtation, but it becones somewhat nechanical. It

al nost seens to be scripted, just like their words are
scripted. Their play may be scripted where it |ooks
the same from session to session. The child will take
an object and play with it the same way. If | teach a
child to play restaurant, the child cooks the same
menu, serves the sane food every single tinme. There's
little to no variation on the thene.

Then as you get on in tine people believe
there's probably a deficit in true synbolic play,
whi ch means taking an object and having it represent
something else. A stick represents a wand. A stick
represents a mcrophone. A stick represents a sword,
or in today's context a Star Wars |ight saber, things
of this nature.

The children have great difficulties in
this. W tend to see a stagnati on where the play
freezes if it devel ops that far

BY MR, JOHNSON:

Q Al right, Doctor. W' ve tal ked about
i npai rnment in socialization and inmpairnment in
comuni cation. Wat is the third diagnostic
criterion?

A The third diagnostic criterion is
restricted, repetitive and stereotype patterns of
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behavi or, interest and activities.

SPECI AL MASTER HASTI NGS: And we're now on
Slide 15.

MR JOHNSON: Slide 15.

THE WTNESS: Qut of this category you need
to have at |east one of these features in order to
meet the criteria for autistic disorder, and really
there's four things within this category.

One is, I"'mnot going to read verbati m because
know people can do this, but it says a preoccupation
with a pattern of interest that's abnormal in
intensity or focus. That can be a variety of
behaviors. It could be that | repeatedly do things
such as spin a plate or spin a wheel in a nmechani cal
nonfunctional manner, or | sit and watch a fan
spinning in one of the home inprovenent stores or at
hone.

It may be that you have an area of
fascination or interest. As | had nentioned before,
my preschool patients will have interest in Thomas the
Tank engi ne where it's an overwhel m ng interest that
really pervades their lives. It may be M ckey Muse
It may be Dora the Explorer

It may be with other ones things Iike the
Yugi - Ch cartoon show or Pokenon. Pokenopn is not as
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popul ar now as it used to be, just to nmention. |I'm
seei ng phases go through as we see things on
t el evi si on.

As they're older we may see areas of
interest or fascination. | had nentioned things
before such as Star Trek, Star Wars, biology. |
remenber one boy clearly knew everything there was to
know about crustacea. | nean, everything. D nosaurs.

You nane it, but the idea being they al nost
turn into wal ki ng encycl opedias of this. They nmay
have a fascination with nunbers and letters and they
seek themout all over, but that's what they nean by
this restricted pattern of interest.

Nunber two is an adherence to specific
nonfunctional routines or rituals. In a way what this
means is it's a desire for saneness. You want things
to be done a certain way. You sit in the sane seat

every tine you eat. Chairs have to be arranged around

the table a certain way. | always eat fromthe bl ue
plate. If I"'mwalking with my famly, we need to take
the same route. If I'mdriving to grandma's house, we

shoul d drive the sane way. O herwi se | get upset.

If I walk in and I greet the doctor, the
doctor should return the greeting to me in the way
that | nornmally expect. Qherwi se |'ve been pronpted
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by ny parents sonetines. | need to go back, start al
over again in order to allowthe transition to occur,
al t hough the individual nay be bothered by the fact
that there was not this adherence.

The third category is stereotype to
repetitive notor mannerisns. Really what it isis a
|l ot of different notor nmovenents, anything fromfinger
flicking to hand regard to hand flapping to twirling
or spinning of the hand to a whol e group of
ritualistic actions that we do with our bodies --
twirling yourself around, touching behaviors, things
of this nature.

Then fourthly, a persistent preoccupation
with parts of an object. In a way think of this as
m ssing the forest because of the trees. You're nore
interested in the individual conponents of an object
than in the functional use of that object, so the
child may focus, for instance, not on the car and how
you play with the car, but on the wheel of the car or
the toy and how it spins.

| have parents who cone in to ne and tell ne
how their children have taken apart toys just to get
into the ball bearings that are at the bottom of the
toy and just play with the ball bearings, ignoring the
actual functional use of the toy. That's really what
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1 we're tal king about with this persistent

2 preoccupati on

3 You need at |east one of these four at the

4 mninmumin order to nake diagnostic criteria.

5 BY MR JOHNSON:

6 Q Al right. As we |look next at Slide 16, can
7 you tal k about, and you may have already some of this,
8 but sone of the clinical presentations you see with

9 respect to this criterion?

10 A Well, a sinmple way of thinking of this is

11 and the way | categorize it when | do ny teaching is
12 that there's several different types of restricted

13 interest repetitive behaviors.

14 For instance, there may be repetitive

15 actions that we can see in otherw se regul ar Kkids.

16 For instance, playing with a light switch, opening and
17 closing a door, opening and cl osi ng drawers and

18 cupboards. The issue here is the child does it to

19 excess.
20 Wiile a typical toddler may play with a
21 light switch for a few m nutes and then wal k away,
22 these children may sit for 30 minutes, 60 m nutes, and
23 do it until you actually stop the activity. The sane
24 with other kinds of fixtures and structures. That's
25 the same thing as | was tal king about, spinning a
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1 plate or spinning a top and things |like that.
2 | already tal ked about the notor
3 stereotypies, the hand regard, the finger flicking,
4 the flapping and such that we see.
5 The issue of conpul sive behaviors, wanting
6 things to be a certain way, which is part of the
7 desire for saneness. Conpul sive behaviors is
8 different than obsessive conmpul sive disorder in this
9 popul ati on, although treatnment may be the sanme, but
10 there is a qualitative difference when it cones to
11 di agnostic criteria.
12 The desire for saneness, resistance to
13 change we al ready di scussed, and we al so al ready
14 di scussed the issue of certain fascinations with
15 thenmes or topics that really pervade that individual's
16 life.
17 Q Doctor, on Slide 17, which is the next
18 slide, | believe you have a summary of sonme of these
19 poi nt s.
20 A Yes. According to the DSM 1V, what you need
21 to do fromthese three major categories is you need at
22 least -- | call it a Chinese nmenu. Wen ordering from
23 a Chi nese nenu, they always say a certain nunber of
24 orders fromcolum A, colum B and colum C, so
25 therefore the same way the representation is here.
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1 You have to have two of the four criteria
2 fromthe socialization columm, one of the four from
3 comuni cation and one of the four fromrepetitive
4 behavi ors, which nmeans you need to have at | east one
5 fromeach category, but you have to have at |east six
6 of 12 where studi es have shown that if you have at
7 | east six of the 12 that really puts you into the
8 autistic disorders category.
9 Then obviously they identify that not only
10 do you have this dysfunction, but it's causing a
11 functional inpairnent. It's causing problenms with
12 socialization. |It's causing problems with the use of
13 | anguage and social communication. [It's causing
14 probl ens in play.
15 Onset prior to age three years, and you
16 can't account for it by another condition. Here they
17 list two conditions, but it can't be explai ned by
18 anot her nedi cal or psychiatric disorder.
19 Q Doctor, in your practice when are children
20 with auti smand ASD nost synptonmatic?
21 A They' re synptomatic in the second and third
22 year of life.
23 Q And what is the typical progression of
24 aut i sn?
25 A May | have the next slide?
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1 Q This is Slide No. 18.
2 A | made this slide basically to identify in a
3 typical child. This is not representative of al
4 children with autism
5 I think I really want to nmake sure that the
6 Court understands that. This is just a typica
7 tinmeline. There are other children who actually do
8 worse in their progression here. There are other
9 children who do better.
10 This is sonething that's easily been
11 described. This is a pattern that children may foll ow
12 where in the second year of life the children really
13 don't have well developed imtation. They don't have
14 good | anguage. There's a problemw th socialization.
15 They don't play well.
16 By the tine they get to about two years old
17 when they're significantly nost involved, they
18 basically are social loners. They don't interact with
19 i ndividuals around them They don't respond to voice.
20 They don't turn when their names are called, but they
21 do turn when they hear their favorite tel evision show,
22 whi ch means their hearing is not inpaired.
23 If they hear Sesame Street, Dora the
24 Expl orer, Barney, the Thomas thene, two or three roomns
25 away they conme running. You call their nane, they
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don't turn around. Gobviously if you want to think of
it this way, there's a selective hearing that's
present that we really still have to better understand
what drives it.

There's no real good play. By the second to
third year of life, we clearly will see fascinations
and stereotypies. The notor mannerisnms show
t hensel ves. There is data out there that if we don't
see those presenting by age three years we need to
| ook for other reasons why these children have their
probl ens. They al so continue to have poor peer
i nteraction.

Then starting at about age three years,
around age three years -- before that if there's
vocal i zation fromthe children the vocalizations are
in terns of jargon. They're nonspecific utterances
and babbling. Then about age three years we start
seeing the children being echolaliac, repeating either
what people are saying around them or things that
they' ve heard previously, which nmeans we al ways have
to be careful to sone degree about what we say around
these children because it nay be repeated later on in
situations that are not desired.

They al so have an interest in puzzle play,
reflecting their relative strength in visual/spaci al
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skills, but they still don't have good devel oped pl ay.
I"mtal king about synmbolic or inmaginative play that's
there, and socially they may be loners or they nmay
wat ch what ot her children are doing.

And then as we go on further through the
preschool years we find that they start doi ng sone
response to adult interaction. They start show ng
greater interest in watching what their peers do.

They start using sone words or phrases to get requests
or to label things, to get their needs net.

They may start copying in a nechanica
fashi on what ot her people around them are doi ng, but
again not standing on that copying to turn it into a
true synbolic play, and by the tine they get to
school -age years there's limted peer interaction.
There may be none. There may be sone, but it's stil
i npai red, what's there.

They will use | anguage for sinple
comuni cation, but again it's inpaired for social
comuni cation. They really don't have good
i magi native play, and if there is what |ooks to be
i magi native play it usually revolves around a thene or
an interest.

As an exanple, | may have children taking
little characters, let's say little Disney characters,
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and using themto act out a Disney novie in an
appropriate fashion, but all they're doing is
repeating the script fromthe novie with the
charact ers.

If I asked themto take the characters and
act out sone other scenario, they're at a loss in that
regard. There's a continuation of their areas of
fasci nati on, which may change, but it's still there
over the repetitive notor activities.

So what we see is not a stagnant disorder,
but a disorder that over tine shows a gradua
i mprovenment in function, although you still have an
inpairnent in the core areas that define the entity.
We see gradual inprovenment, in sone a mninal
i nprovenment and in others a significant or obvious
i nprovenent .

Q Doctor, what are your treatnment goals with
your patients?

A My treatnment goals with ny patients are
several. Nunber one is parents should al ways be
i nformed consumers. They shoul d under st and what
they' re dealing with. They should understand what's
avail able for intervention and understand how to
i nplenment it.

Then in conjunction with the parents, our
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goal is to maxim ze that child' s potential ability to
make the child as functional and as good a
contributing nmenber to society as the child can

possi bly be, which if you think about it is no
different than our goal with any other child that
either | take care of or who lives with us.

Q Doctor, Dr. Kinsbourne on Friday testified,
and | believe this is on page 1165 of the transcript
fromFriday. Dr. Kinsbourne testified that a
physi ci an can treat hundreds of thousands of children
wi th auti smand have no understanding of the brain
mechani snms that might be contributing to its cause.

Just as a physician who treats hundreds of
children with autism what is your reaction to that
statenment ?

A Well, let's be exact. As a physician who
has probably seen several thousand children in ny
career, thousands of children with autism | would
respectfully disagree with Dr. Kinsbourne.

To be an effective clinician and to have
expertise in autismin terns of interacting,
i nterveni ng, you need to understand what drives and
causes autism as best as we can understand it at the
present tinme.

Q Dr. Kinsbourne also testified, and this is
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at pages 1046 to 1047 of the transcript, that autistic
children usually have hobbies that, as he put it, have
no practical utility.

As a practicing physician who treats and
cares for autistic patients, how do you deal with the
unusual fascinations that they have?

A One of the goals is to use those areas of
interest in order to further their functiona
abilities, using those areas of interest in terns of
working with socialization.

"Il give you an educational exanple. |If a
child has an interest in dinosaurs, use that interest
in order to do projects for school so that you
understand the |learning strategy that you' re supposed
to be taught in school. |If I have to wite a report
for school, the report will revolve around di nosaurs,
but at least I"'mwiting on that.

CGetting individuals in interest groups that
again have the sane area of interest. |If | have a
fascination with trains, there's a |lot of interest
groups, adults, who are train watchers out there. W
can use these skills for their benefit in terns of
| ear ni ng.

I have patients in college who are basically
using their areas of strength and interest, for
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1 i nstance, in conputer skills in order to get
2 Bachel or' s and advanced degrees and successfully
3 transition into the workforce.
4 It would be inappropriate to say that
5 there's no functional utility for these skills. They
6 can be turned into a functioning utility in the hands
7 of individuals who know how to do it.
8 Q In other words, your care of your patient
9 doesn't end with the diagnosis?
10 A No.
11 Q Doctor, have you reviewed the report and
12 testi nony of Dr. Kinsbourne?
13 A Yes, | have.
14 Q Is it your understanding of Dr. Kinsbourne's
15 testinony that a persistent neasles virus infection in
16 Mchelle Cedillo' s brain caused her to experience
17 regressive autisnf?
18 A Yes.
19 Q As a pediatric neurol ogist, are you trained
20 to identify and treat infectious di sease processes
21 that affect the brain?
22 A Yes, | am
23 Q And have you actually treated kids w th
24 infections in the brain?
25 A Yes, | have.
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1 Q Are you famliar with any conditions or

2 di seases that are associated with the neasles virus

3 infections in the brain?

4 A Yes, | am

5 Q And if you wouldn't mnd please just

6 describing for the Court what those are? W're

7 | ooking at Slide 19.

8 A There are three recogni zed central nervous

9 system conplications associated with wild-type neasles
10 infections in children and adults.

11 Posti nfecti ous encephal onyelitis is a

12 presumred i mune- nedi at ed di sorder of the brain that

13 presents with a focal neurologic deficit, either

14 crani al nerve probl ens, notor or sensory problens,

15 i npai rment of consci ousness and seizures. Onset is

16 usually within days to a few weeks after the onset of
17 the infection. |It's a nonophasic illness.

18 Q And what do you nean by nobnophasic?

19 A Monophasi ¢ neans you get it and one of two
20 t hi ngs happens. You recover fromit, or in rare
21 circunstances it can | ead to death.
22 Q VWhat is the clinical presentation of the
23 second condition that's on the slide?
24 A Measl es incl usion body encephalitis presents
25 with a change in nental status, seizures and to sone
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degree focal neurologic deficits. |Its onset is in the
mont hs after the nmeasles infection. People have
tal ked about as early as one nonth, as late as ei ght
to 10 nonths afterwards. It is a relentless,
progressive disorder with an outcone that is usually
described as deat h.

Q And for subacute sclerosing panencephalitis?
What is the clinical presentation for that condition?

A Subacut e scl erosi ng panencephalitis is a
nmore insidious disorder with onset years after
exposure to the neasles virus. People talk about
onsets three to 10 years afterwards. |t occurs nore
often in children who had wild-type neasles infection
prior to age two years.

Its presentation is normally with sonme sort
of neurocognitive dysfunction, nental status changes,
behavi oral changes. Utinmately you devel op certain
ki nds of jerks and junmps known as nyocl onus. There's
again a progressive deterioration in function, and the
natural history of this disorder, ultimately it
results in death

Q Doctor, are the diagnostic criteria and
clinical presentation of postinfectious
encephal onyelitis, SSPE or MBE, are they simlar to
ASD?
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1 AA No, they're not.

2 Q How are they different?

3 A Al'l of the known neasles central nervous

4 system conplications are associated with an inpairnent
5 in level of consciousness that persists and is

6 progressive. It's associated with the ultinmate

7 appearance of focal neurologic deficit.

8 It is not associated with any of the

9 clinical criteria that | had menti oned beforehand to
10 you about autismin terns of the inmpairnment in

11 socialization, the inpairnment in the use of

12 comuni cation, repetitive behaviors and restricted

13 interests. They're totally different, totally

14 different in ternms of how they | ook and how t hey

15 present.

16 For instance, all these conditions at some
17 time or another -- postinfectious encephal onyelitis,
18 M BE and SSPE -- will usually result in a hospital

19 adm ssi on because of the severity of the condition,
20 which is not sonmething we typically have with autism
21 Even nore inportantly, in autism as
22 explained in the natural history of autism we have a
23 gradual inprovenent in function in these individuals.
24 It can be a m!|d inprovenment. It can be a significant
25 i nprovenent in how they function.
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In these three conditions, and | wll say
especially in MBE and SSPE, the natural history is
not that of inprovenent. The natural history is a
progressi ve deterioration and worsening until you die.

Q Doctor, are you aware of any other
conditions that are associated with a persistent
measl es virus infection in the brain other than the
three that are on the slide?

A Well, let me qualify that postinfectious
encephal onyelitis is not due to a persistent neasles
virus infection. 1t's due to an inmmune medi at ed
process associated with a neasles virus infection.

Q Fai r enough.

A But the other two, MBE and SSPE, which are
persistent neasles virus infections. These are the
only two that | know of that exist.

Q Doctor, have you had the opportunity to
review Mchelle Cedill o' s nedical records?

A Yes, | have.

Q Have you seen anything in those records or
any of the other materials you' ve reviewed in
connection with your work on this case that would | ead
you to diagnose Mchelle with postinfectious
encephal onyelitis, SSPE or M BE?

A There is nothing in the materials that would
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|l ead to the diagnosis of any of these three
condi ti ons.
Q Doctor, |'d like to turn now to the

hypot hesis Dr. Kinsbourne has testified to in terns of
the nmechani smthat he believes is causing Mchelle
Cedill0o's autism

Again, is it your understanding that his
opinion is based on a contention that there is a

persistent neasles virus infection in Mchelle's

brai n?
A Yes.
Q Have you ever treated a child with neasles

virus induced autisnf

A No.

Q And are you famliar with any literature
that proposes a scientifically proven nodel for
nmeasl es virus induced autisnf

A | amnot familiar with any literature.

Q Did you hear Dr. Kinsbourne testify on
Fri day?

A Everything but the | ast hour.

Q And did you review the transcript fromthe
final hour?

A Yes, | have.

Q So you are faniliar with the testinony he
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gave | ast week?
A Yes, | am
Q Can you briefly summari ze your understanding

of Dr. Kinsbourne's causal hypothesis?

SPECI AL MASTER HASTINGS: And now we're
| ooking at Slide 20, correct?

MR JOHNSON: That's correct.

THE WTNESS: M understandi ng of Dr.

Ki nsbourne's hypothesis is that the nmeasles virus
enters the central nervous system preferentially
infects glial cells, causes astrocytes, which is a
type of glial cell, to dysfunction.

The astrocyte dysfunction causes an
elevation in brain glutamate | evels and that the
excessive glutamate that's present causes
overexcitation of neurons and provokes the autistic
phenotype or the autistic appearance that's present.

BY MR, JOHNSON

Q Doctor, let's ook first at the issue of
overexcitation that you referred to. The idea that
overexcitation in the brain causes autism is that a
new i dea?

A No, it's not.

Q How about the part of the hypothesis that
this overexcitation is caused by excessive gl utamate
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1 levels in the brain. |Is that a new idea?
2 A That's a new i dea.
3 Q Have the scientific and nmedical conmmunities
4 accepted this hypot hesis?
5 A No, they have not. May 17?
6 Q Certainly.
7 A It's only a hypothesis. There's no real
8 data to support it. Therefore, you can't accept a
9 hypot hesi s.
10 A hypot hesis needs to be proven before
11 acceptance will occur or before people can consider
12 whet her or not to accept it.
13 Q Doctor, on Friday Dr. Kinsbourne referred
14 the Court to an article by Rubenstein, and we're
15 | ooki ng now at Slide 21. Have you had an opportunity
16 to review that article?
17 A Yes, | have.
18 Q What does that article say?
19 A Wel |, basically Rubenstein and Merzenich's
20 article tal ks about a nodel of autismthat is thought
21 to be an overarousal or excessive excitation of the
22 brain. That's what they state.
23 Now, | know in the nodels that Dr.
24 Ki nsbourne has proffered he basically says too mnmuch
25 excitation of the neurons due to excessive gl utamate
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provokes autism features, but if we closely read
Rubenstein and Merzenich's article, and if | may have
the next slide, No. 227

First of all, they start the article by
positing, as Dr. Kinsbourne did nention briefly in his
testinony on Friday, that we hypothesized that at
| east sone forms of autismare caused by a
di sproportionate high | evel of excitation or
di sproportionately weak inhibition in neurocircuits.

In other words, what they're saying is that
there's a natural balance in neurocircuits in the
brain. There's the excitatory neurons and there's the
i nhibitory neurons, and they nornmally are in a
reasonabl e bal ance

VWhen that system becones inbal anced, and it
can becone inbal anced in one of two ways -- by
excessive excitation or by deficient inhibition -- it
| eads to the Rubenstein and Merzeni ch nodel of what
they' re tal ki ng about.

If I may nove on to the next slide, No. 23?
Reading the article, and the wording that they use is
an inmbal ance of excitation and inhibition. Rubenstein
and Merzenich basically identify several different
mechani sns by whi ch you may have increased excitation

They say, for instance, the receptors of the
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neurotransmitter -- in this case we'll talk about
glutamates, which is a primary excitatory
neurotransmtter in the brain, but the receptors for
glutamate, there may be a greater nunber of these
receptors than should be there, or these receptors may
not be in a greater nunber, but they are nore
sensitive to the effect of glutamate. That's nunber
one.

Nunber two woul d be that there's many nore
neurons that are putting out glutamate than we woul d
normal |y expect. There's an excessive nunber of
neurons that put glutamate into the synaptic cleft,
which is the space between two nerves.

Nunber three is there may be anot her
mechani smthat after the signal is attached to the
recei ving neuron there may be sone other systens
either within the neuron or otherw se affecting that
neuron's function that anplify that signal so that you
had a weak signal at the beginning and it becones
stronger as time goes on, or you may have too much
glutamate. That's nunber one

On the other side of what Rubenstein and
Mer zeni ch tal k about is decreased inhibition, too
little inhibition, and they use GABA, gama-
am nobutyric acid, GABA, which is a primary inhibitory

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 80 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1635
W ZNl TZER - DI RECT

neurotransmitter in the brain.

They basically posit several theoretical,
hypot heti cal reasons why you may have decreased
inhibition. You may not nake enough GABA. There just
may be deficient GABA production. You may not have
good GABA signaling. The GABA that's there just
doesn't do the job it's supposed to do. It's just not
rel eased well or whatever it would be that's going to
be happeni ng.

You may have too few neurons that nake GABA.
In other words, each neuron makes a sufficient anpunt
of GABA, but there's a decreased nunber of those
neurons, or there may not be enough neurons that wll
receive the GABA in the receptors so that there's not
a good signal that's now being sent.

Part of the inpaired GABA signaling can al so
be that the neuron that's receiving the signal
somehow t hat signal gets further danpened as it goes
downstream It may be excessive static kicks in and
things like that.

Rubenstein and Merzenich in their paper
posit or postul ate or hypothesize that these are al
the different possible ways that sonething like this
can happen, and they don't necessarily focus just on
one.
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In fact, in their paper there is a focus on
the GABA production. Actually not yet, but the GABA
effect as it conmes to certain areas of the brain, that
there may be decreased GABA in certain areas of the
brain. That's about as far as they go.

Q Al right. Doctor, just to be clear, the
Rubenstein article actually discusses all eight of
these different possible nmechani sns?

A It discusses all eight and does not
necessarily state that this is definitively the one.

Q Al right. D d the authors draw any
conclusions or state any conclusions in the article?

A The aut hors were very careful. The authors
were very careful in their paper

This is Slide 21, and now we're going to
somet hi ng on page 263 of their article. The authors

basically make several statements. One is, "In

summary, increasing the ratio of excitation/inhibition
in key neurosystens, either genetically or
epi genetically, is postulated to be the comon
pat hway. "

In other words, they' re postulating it.
They don't have any definitive proof. They're
presenting a nodel that they think m ght need further

i nvestigation. The wording they use then is, "This
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hypot hesi s can be useful ."

They're very careful. They tenper their
words. They're cautious in terns of saying you can't
use this right nowto say that this is definitely the
expl anation. You can't use this right now to say that
this is nore probably than not the explanation.

They say in fact in their last line, "Wile
the nodel s postulated in this review are
theoretical...", so the nodels are postul at ed.

They're theoretical. They need to be further

i nvestigated. They need to be further proven before
you can even use this information in a clinically
meani ngful manner.

Q Doctor, are you aware of anyone who is
currently doing research in an attenpt to prove Dr.
Ki nsbour ne' s hypot heti cal mechani snf

A The specific nodel that Dr. Kinsbourne
hypot hesi zed, |I'm not aware of anyone doi ng research.

MR, JOHNSON:  Special Master, |'mabout to
move into nmy questions dealing with Mchelle Cedillo

This woul d be the portion where we woul d
review sonme of the videotape, so | don't knowif this
woul d be an appropriate tine to take a break?

SPECI AL MASTER HASTINGS: Al right. Before
we do that, | want to clarify something in the copy of

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 83 of 238

1638A
W ZNI TZER - DI RECT

1 the slide presentation. What was the | ast slide you

2 had up there?

3 MR JOHNSON: | believe it was No. 24.

4 SPECI AL MASTER HASTINGS: Can you put it

5 back up?

6 Al right. Can you go back to Slide 4? And
7 go back to No. 3? | just want to make sure | didn't

8 get the nunbering of the first few wong. And No. 27
9 And No. 1? Ckay. Slide 1 was the title page. Al

10 right.

11 Al so, are you aware where in the record is
12 t he Rubenstein and Merzenich article? Is it in the

13 record?

14 MR JOHNSON:.  Actual ly, Special Mster, |I'm
15 told it's 61- CCCC.

16 SPECI AL MASTER HASTI NGS: Ckay. Thank you.
17 Al so, the other thing | wanted to do is that
18 we mark the exhibit containing the copies of Dr.

19 Wznitzer's slides as Respondent's Exhibit 11.
20 Respondent's Trial Exhibit No. 11
21 WIIl you be going back there? Now, in ny
22 copy here there were sone additional ones beyond 24.
23 WIIl you be going back to those?
24 MR JOHNSON:  Yes. There are sone notations
25 related to the slides.
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SPECI AL MASTER HASTINGS: Ckay. Al right.
Way don't we take our break at this point. Let's take
a 15 mnute break. | have about 10:50, so we'll cone
back at 11:05.

(Wher eupon, a short recess was taken.)

SPECI AL MASTER HASTI NGS: For those
listening at hone, we are back from our norning break,
and we are going to be continuing with the testinony
of Dr. Wznitzer, M. Johnson exam ning for the
Respondent. | want to note that, as we have on
several occasions during the trial, we are going to be
pl ayi ng sonme videos fromthe famlies, videos of
M chell e as an infant.

VWhat you are going to be hearing during that

time is you'll be hearing audio comng fromthe home
vi deos, voices, those voices will be comng fromthe
honme vi deos and they will be playing videos here and
stoppi ng and then you will be hearing the Respondent's

counsel and Dr. Wznitzer conment on each of those
vi deos before they go to the next one. So we are
sorry you can't watch along with us, but at |east you
maybe get a vague idea of what's goi ng on.
So with that, M. Johnson, please go ahead.
MR, JOHNSON:.  Thank you, sir.
/11
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BY MR, JOHNSON:
Q Dr. Wznitzer, we are going to turn nowto

the opi nions that you have given in this case
regardi ng the causation issues as they relate directly
to Mchelle Cedillo, and | believe that you testified
earlier that in your opinion, Mchelle Cedillo's
Decenmber 20, 1995, MVR vaccination did not cause her
to develop autism is that correct?

A That's correct.

Q What are you basing that opinion on?

A ' m basing that opinion on nmy review of the
medi cal records, on the videotapes that | was able to
wat ch, and on ny clinical experience, expertise and
know edge.

Q And we are going to show you your slide
nunber 25, and again, are these just the diagnostic
criteria that we discussed earlier?

A Yes, they are, and if | nmay?

Q Certainly.

A The purpose of this slide is basically to
poi nt out areas of core deficits that we will see in
kids with autistic disorder. W have problens with
soci al i zation, problens w th conmuni cati on,
specifically social conmunication, which is nore use
of language, problenms with play as well as restricted
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interest and repetitive behaviors, onset prior to age
36 nont hs.

An inportant qualifier here, as | had stated
before in the presentation | made, is that the
features within each of these criteria are not
necessarily at the same level of severity at different
ages. And it's inportant to renenber this, because
the early phenotype, or the early features, of an
autistic disorder, especially when you are |ooking at
individuals in the first year of life, in the first 15
months of life, are not necessarily at the sane | evel
of severity that you will see as the children
progr ess.

In other words, they are al nost never at the
same | evel of severity as what we would see in
children who are two years old, two and a half years
old. And it's inportant to renmenber it's not
necessarily the severity, but whether this dysfunction
is present. And then basically, there is a natura
hi story of how things evolve, which | will address to
some degree |ater.

Q And | ooki ng at your next slide, nunber 26,
what are sonme of the nost inportant features and
factors that you | ook for?

A The features that | |look for are
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differences. Notice | didn't say 'deficits,' because
it's not true. It's not |ike you are mssing the
behavior; it's that there is a difference in the
behavior. It could be mld, it could be severe. The
differences in the behavior early on, in ternms of
joint attention, that ability to do interaction wth
other individuals, but the interaction is not just
responding to an individual, but nore inportantly,
initiating that kind of a contact with themrevol ving
around a certain theme or an idea.

Nunber two is shared affect, which is really
nmore of an enotional give and take and an enoti ona
reciprocity that is present, again, not solely just
respondi ng to what people are doing to you, which is
the easier thing to do, but being able to scale it up
and give it out in a consistent and repetitive nanner.

Nunber three is the devel opment of
comuni cative abilities. Cbviously, inlittle
children, when we are | ooking at comunicative
ability, we look at -- not only do we | ook at what
sounds they are maki ng, whether they are maki ng vowel
sounds when they are young in infancy, whether they
are babbling when they are in the later portion of
i nfancy, and whet her they are using words when they
are in the second year of life, but also what they are
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doing with it and how nuch they are doing with it.

So if |I have a child who is saying words but
they are only imtative in nature, that's not
functional language. |If | have a child who does
vocal i ze, but the vocalization that is present is
mnimal, it's not as much as | woul d expect, in other
words, the quantity is not as nuch as | would expect,
that's sonmething that raises questions in ny nnd
about what's going on.

If I have a child who does vocalize but
doesn't use the vocalization in a give-take fashion
the way | would nornally expect, and an exanmple | can
give the Court would be, if | take the average 10 to
12-nmonth ol d who comes into ny office, I can have a
conpl ete conversation with that baby. |If | babble to
the baby, the baby babbles back at ne. W can keep
going for 5 mnutes, 10 m nutes, and then when | st op,
the baby | ooks at nme and keeps goi ng again, wants to
keep going because it's fun. So there, it's not only
what's being done, but it's also the quantity and how
it's being used.

And then lastly, the things that we | ook for
for early features of autismare, do we see sone
evi dence of sonme of the repetitive behaviors, sonme of
t he manneri sns, sone of the restricted interests that
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m ght be present in these children? And one of the
ways that | will do this is, if | can't get a clear-
cut history of what's going on, is | ask parents for
vi deot apes.

And | review videotapes on a regular basis
to ook for sone of these early features, realizing
that these early features nmay not be as flagrant as
the autistic features that we will see at age 2 or 3
years, but they will be different than what we woul d
normal | y expect for the behavior of an infant or a
young child in the second year of life.

Q You nmentioned the review of videotapes. |Is
that sonething that you commonly do in your practice?
A Yes, | do. If I may explain, when | do
vi deot apes, | do videotapes for a variety of reasons.
I love the technology. It's wonderful that it's been
done. Nunber one is, when there are questions about

time of onset, and parents basically will have
concerns whet her things were or were not there, or
they may give you history on really close questioning
that suggests that there rmay have been features
present prior to the tinmes that they thought the
features were there.

Nunber two is, when a child cones to ny
office and the parents relate a history and | can't
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get enough behavior in ny office or good enough
portions fromthe history, I'll ask for videos in the

cont enpor aneous world. In other words, get nme a

vi deot ape fromthe preschool, because it's easier for
you getting a tape than for ny traveling, necessarily,
to the preschool, although |I've done that on occasion
al so.

Nunber three is, when there's chall enging
behaviors or there's sonmething different that's going
onin the children, I many tines will ask the parents
to tape it for me so that | can see exactly what they
are tal king about and get a better understanding.

Q Have you had an opportunity to review the
vi deos provided by Petitioners of Mchelle Cedillo
during her early childhood years?

A Yes, | have.

Q Did you review all of the videos provided by
the Cedill 0s?

A The entire video collection that was given
to nme, which starts at the baptismand ends, | can't
remenber if it was her birthday or with her scream ng
and yelling in the hallway.

Q And based on your review of the videos and
other materials that you have reviewed in connection
with this case, do you agree that Mchelle suffers
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from ASD?

A Yes, | do agree.

Q And within the spectrum where, in your
opi ni on, does Mchelle fall?

A Mchelle Cedillo has autistic disorder. A
conbi nati on of the historical information and the
medi cal records, and the behaviors that she manifests
on the videotape here are consistent with that
di agnosi s.

Q Doctor, on a number of the videotapes, there
are famly events and things of that nature and they
are obviously very personal nonents. Based on your
review of those, what was your inpression of
M chell e's parents and caregi vers?

A I think that her parents and caregi vers have
done an excellent job. There is clearly a |ove and
affection that is there, a desire for the best for
M chelle Cedillo. They have basically done what
parents are supposed to be doing, which is a credit to
t hem

Q Fromrevi ewi ng these videos, do you have an
opi nion as to when M chell e began exhibiting signs of
aut i sn?

A Yes, | do.

Q And in your opinion, when did those signs
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begin to becone evident?
A Those signs becane evident in the first year
of life.
Q G ven that opinion, is it your opinion that
M chel | e experienced autistic regression?
A No, it is not ny opinion that she
experienced autistic regression.
Q And why is that?
A Autistic regression occurs in children who

basically had totally nornal devel opnment prior to the
onset of the autistic features. In the videotapes,
and -- it's not really only the videotapes. It's from
the vi deotapes and in sone of the historical
information in the records, we have evi dence of
preexisting inpairnent in the areas that | have
al ready defined for the Court. Therefore, by
definition, it's not considered to be a regression.
Probably, the better wording that we may use
is that there was a relative stagnation of
devel oprent. In the old days, people would say that
the kids either slowy devel oped, the kid either was
normal and then regressed, but now we know there's a
group of children who basically show devel opnent of
some inpairments in devel opnent and then they seemto
stagnate sonmetine in the second or third year of life
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and don't show as good devel opnent as a typical child

with autism |t appears that she may fall into that
third group.
Q Doctor, for children who, again, are show ng

signs of autistic behaviors even at an early age, are
t hese behavi ors exhi bited constantly?

A No. At an early age, what you see is a
combi nati on of overtly what woul d | ook |i ke adequate
child behaviors, although if you analyze them very
carefully, many times you find they are not, as well
as sonme overt features suggesting that it's clearly an
early feature of autism

Q Let's take a look at the first video clip
that you are going to be discussing today, and |ooking
at slide nunmber 27, which identifies the clip. This

is a video dated Decenmber 17, 1995.

A Let ne just lay the foundation here.

Q For the record, what are you | ooking at
ri ght now?

A These, | basically spent a long tine

wat ching the vi deotape and | took notes on every
section of the videotape to basically define for
myself and to make sure that | kept a record of what
she was doing during those tines, and what sone of the
features were that she was doing, and also just as a
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rem nder of what was going on. And on the Decenber
17, 1995, video, she's sitting in a ball bin with the
famly outside this little ball bin container

Q Al right.

A And let me just point out, what we have to
watch in here is probably -- is several features. W
have to | ook for features of repetitive behavior.
Specifically here, we find evidence of a classic
behavior in this popul ation which is known as hand
regard, where she | ooks at her hand in a fashion that
is not expected for a child of this age. So she
studi es her hands for details, and that's what parents
will say to ne it looks Iike. Wether that's actually
the reason they do it, | can't define why, but there's
hand regard that's present.

VWhat you also find is that she responds to
pronpts, not consistently, but responds to pronpts,
but we don't see good initiation of pronpts, and
there's a real inpairnent in the anount of verba
comuni cation that | would expect in a child of this
age, because at this point in time, we are tal king
about a child who is 15, alnpst 16 nonths ol d.

(Wher eupon, a video was pl ayed.)

THE WTNESS: My | comment while we are
playing it? Now, here we have her clearly responding,

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 95 of 238

1650A
W ZNI TZER - DI RECT

1 then there's the hand regard, | nmean, which is clearly
2 an abnornmal behavi or.

3 SPECI AL MASTER HASTINGS: Dr. Wznitzer, why
4 don't we stop?

5 THE WTNESS: Okay, sorry, sir

6 SPECI AL MASTER HASTINGS: | think to make it
7 easier for the reporter on here, why don't we play a

8 little bit and then have you coment on it?

9 THE WTNESS: Thank you

10 SPECI AL MASTER HASTINGS: |t will be easier
11 I think, for us to hear

12 (Wher eupon, the video was conti nued.)

13 THE WTNESS: No, go back. That's not the
14 one. There we go.

15 (Wher eupon, the video was continued.)

16 THE WTNESS: Let's freeze. Now, when you
17 watch the initial portion of this video, you see

18 several things. There is a response to interaction

19 fromadults with sone nonspecific vocalizations that
20 are being made. Just vocalizations, not necessarily
21 being said to people, but just nonspecific
22 vocal i zations, but if you al so watch her hands while
23 she is doing it, the first thing is we see the right
24 hand have a little novenent, which is not sonething
25 that we expect to see, but it is a mannerismthat she
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actually shows later in the videos in the second and
third year of life where she actually shows a whol e
rolling nmovenent of the hands.

Then secondly, as we see right now on the
video, there is hand regard, which is clearly not a
behavi or that we would normally expect froma child of
this age. Can we go on?

(Wher eupon, the video was continued.)

THE WTNESS: Stop. And what we see in the
rest of this is, again, a response to stinmuli in the
environnment, but not necessarily any kind of an
initiation. There is a mni mum anount of
vocal i zations. W heard a little bit of vocalization
at the begi nning, and when | played the videotape in
its entirety in the tine period that was going on
before the MVR i nmuni zati on was adm ni stered, what
struck me is the relative paucity of persistent
vocal i zati ons, the ampbunt of vocalization that | would
normal |y expect for a child as we are capturing the
child in these kinds of tinme periods.

It's not to say there's not sounds that are
made, but the quantity is clearly di mnished from what
we woul d normal ly expect, and even how it's being
used. For instance, in this videotape, we didn't
really hear a good give and take of vocalization back

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 97 of 238

1652
W ZNI TZER - DI RECT

1 and forth. W just heard a little bit of an utterance

2 and that was it.

3 Now can we go to the second?

4 (Wher eupon, the video was continued.)

5 THE WTNESS: Now can we just stop for a

6 sec, and go back to ny slide? This is a slide when

7 she was 9 nonths old, if I'"mdoing the math correctly.

8 SPECI AL MASTER HASTINGS: Slide nunber 28.

9 THE WTNESS: And this is slide 28, and what
10 we are looking for on this portion of the slide is two
11 things when it cones to social contact, which is
12 portions of joint attention and shared affect. One is
13 a limted response to social contact. It takes nore
14 fromthe parent in order to elicit something from her
15 than we would normal ly expect of a child this age. 1In
16 other words, to elicit an interaction.

17 And we really don't see a good initiation of
18 social contact. Here is the parent talking to the

19 child, but do we see the child going after the parent
20 in order to continue these kinds of activities or

21 skills, or is there a relative deficit in this type of
22 behavi or ?

23 Now can we play the video?

24 SPECI AL MASTER HASTI NGS: Now, before you
25 play this --

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 98 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1653
W ZNI TZER - DI RECT
THE WTNESS: Yes, sir
SPECI AL MASTER HASTINGS: -- | want to
comment on the record, | think on the first one, you

did nention the date, which is Decenber 17. For the
second one, you haven't nentioned the date. She was 9
months old. It was on June 4, 1995.

(Wher eupon, the video was conti nued.)

THE WTNESS: What we see here is, again
she's respondi ng to soneone around her, but she
doesn't sustain the contact with the person. She
| ooks and she | ooks away. And when we | ook at her,
she shows a relative difference in terns of the anmpunt
of animation that we would nornally expect with the
ki nd of social contact that's occurring in this
envi ronment .

May | continue playing?

(Wher eupon, the video was continued.)

THE WTNESS: Stop. And what we saw there
was nore of a continuation. The adult is speaking to
her. She is looking at the mirror and herself rather
than necessarily the adult who is | ooking at her,
al t hough she does focus on the mrror, but we don't
see a lot of, at this point, a lot of -- as nuch
facial expression as | would like, and | really didn't
hear much in terns of vocalization, in terns of
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1 responding to the adults around here.
2 This is a later portion of time with this
3 play toy, some people call it a jungle gymor a play
4 equi prent set, and if we can continue?
5 (Wher eupon, the video was continued.)
6 THE WTNESS: And we can stop. What we see
7 here is really very good efforts by the famly to try
8 to engage her in sone sort of a social contact, but
9 here she is nore interested in some object than she is
10 in the social contact. Usually with kids, it's the
11 ot her way around. They nmay briefly focus on the
12 contact, but they -- you know, humans are soci al
13 animals, and we see there's no good eye contact to
14 either of the adults around her. There's no rea
15 vocal i zations that we can hear. There's a relative
16 deficit in the social affect and in this joint
17 attention that we are tal king about.
18 Can we continue?
19 (Wher eupon, the video was continued.)
20 THE WTNESS: And we'll stop. Basically,
21 that's the end there. Now, this is not to say that at
22 other tines you nmay elicit nore behavior from her, but
23 again, it's not always the quantity of behavior; it's
24 the quality of the interaction that's there. And when
25 you wat ch her when she shows nore interaction
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wi th sone people, does she really sustain the
interaction the way we suspect children to do it?

Does she play with things around her in a
way we expect her to do it? Does she share, does she
initiate in the way we expect her to do it? And even
in the later portions of this part of the video, you
don't see that behavior, which is why we are saying
that in autism it's a qualitative difference. In
other words, it's qualitative dysfunction. Not
quantitative, but qualitative. There's a difference
here by how she's acting conpared to the average
i nfant.

And ny next slide? And this is slide --

BY MR JOHNSON:

29.

A 29, from May 29, 1995. On May 29, 1995,
she's basically in a stroller with her fam |y outside.
What we want to |l ook at is not, does she | ook at
peopl e or not, but again, the anmount and the quality.
Is there a sustained interaction or is there just a
brief glinpse and then a | ook away? Wat you will see
here is that basically there is an inpairnent in terns
of the social interaction responsiveness.

There is a limtation in the amunt of eye
contact that occurs conpared to what we want, and
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1 there's efforts to get her to call her nanme. She does
2 respond to sone degree, but it takes much nore to get
3 her to respond than we would normally expect for a

4 child of this age, and to sonme degree there is an

5 i nconsi stency in the response.

6 Can we pl ay?

7 (Wher eupon, the video was continued.)

8 THE WTNESS: Stop. |[If you |look at the very
9 beginning of this, it starts with sone of the -- and |
10 forgot to put this in nmy notes -- it starts with sone
11 of the repetitive behaviors that she manifests with

12 her hands openi ng and cl osing, her nmouth open at the
13 very begi nning. And now we can watch sone of the

14 soci al behavi or.

15 (Wher eupon, the video was continued.)

16 THE WTNESS: Can we stop? Here is an adult
17 trying to engage her. She briefly |ooks and then

18 basically | ooks away despite the fact that the adult
19 is continuing to try to engage her. 1In children, we
20 normal | y expect themto keep making reasonabl e eye
21 contact during that tinme, and there's not rnuch
22 expression on her face while that engagenent is
23 occurring. Next?
24 (Wher eupon, the video was continued.)
25 THE WTNESS: And stop for a second. And
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1 think, while it's subtle here, and you probably m ght

2 have to play it back to yourselves | ater on, when you

3 wat ch her right hand, she has a repetitive behavi or

4 with a withing novement of the right hand, which is

5 much nore apparent when you | ook at the videos of

6 Mchelle in the second and third year of life after --

7 if the famly said pre-MVR, after MW -- that

8 basically that behavior was there before.

9 In other words, the manneri sm and npvenent
10 was there before. W just saw a maturation of it as
11 it went into the later years. Next?

12 (Wher eupon, the video was continued.)

13 THE WTNESS: And if | can stop? W have

14 several adults trying to socially engage her here, and
15 it takes quite an effort before we actually see her

16 respondi ng, which neans that the threshold for her is
17 el evated in conparison to what we woul d nornally

18 expect, especially with what | assune to be famliar
19 i ndi vi dual s who are approaching her. Can we keep

20 goi ng?

21 (Wher eupon, the video was continued.)

22 THE WTNESS: Stop. And now what we have

23 here is, she briefly engages and then breaks it, while
24 we woul d expect for nost children, if you are engagi ng
25 them they would want to continue the engagenent
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because, again, individuals are social animals. Next
slide? Here we have two videotapes from May 25, 1995,
and August 4, 1995, that basically are features
showi ng the presence of repetitive behaviors, what was
identified for us later on as her fascination or
fixation on Sesane Street, being apparent in the first
year of life, and al so, a behavior showi ng a greater
response to tel evision conpared to peopl e.

In other words, she was nore fixated on her
area of interest or fascination than she was in
responding to these social overtures of adults in the
environment. And if | may?

(Wher eupon, the video was conti nued.)

THE WTNESS: And if | may stop? | nean,
this started with sonme excessive stiffening and
movenent of the legs, which, if you | ook at videos
afterwards, she shows sim |l ar behaviors where she
stiffens and extends her legs. And again, the parent
is making a lot of effort to lead to sone social
engagenent here.

She nmakes a brief |ook, she may smile, and
then she goes back to not really show ng nuch
engagenent, but if we watch here in the video, we are
not seeing that Mchelle Cedillo is trying to actively
engage the people around her in a proactive fashion to
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get things done, and doi ng this behavior on a regul ar
basis which is what we woul d expect. Keep going.

(Wher eupon, the video was continued.)

THE WTNESS: And then stop here for a
second. What we see in the rest of this is the
limtation in social engagenent. It takes people to
get her to respond, and even when she does, she
basically |l ooks at them but if you |look at the
expression on her face, it's not the expression that
you woul d expect fromtypical, active social
interaction for a child this age. The parent is
trying to engage her in making vocalizations, but we
don't hear any response from her.

I nean, this quietness that we notice in
ternms of vocalization pernmeates the initial portions
of the videotape. W saw little snippets of this |ast
week, the portions where she did vocalize, but the
vast najority, we don't really hear these kinds of --
we don't hear good vocalizations as people were trying
to elicit it. Many children -- no, | would say nost
children, if you tried to engage them here, they would
make sounds back at you because that's what peopl e do.
May | show the next?

SPECI AL MASTER HASTI NGS: Now, before we do,
let nme just note for the record that what you were
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showi ng the |l ast couple m nutes was, that video had
the date of May 25, 1995, and with Mchelle in a
stroller. | assune now you are going to nove next to
t he August 47

THE WTNESS: Yes, sir

SPECI AL MASTER HASTI NGS: Is that correct?

kay

THE WTNESS: Yes, sir

SPECI AL MASTER HASTI NGS: Go ahead.

(Wher eupon, the video was continued.)

THE WTNESS: Can | stop for a second here
pl ease? Let's set the scene. | think by telling with

the thene nusic here, we can readily recognize that
this is Sesane Street music, and she's sitting and
watching. M interpretation of this scene is that
she's sitting and watchi ng Sesane Street. VWhat we'll
be seeing here is sone repetitive nanneri sns,
basically alnost getting totally engaged in the
tel evisi on show, despite vocal conments that are
coming fromadults in her environment. WMy we play
it?

(Wher eupon, the video was continued.)

THE WTNESS: So what we have here, you can
see on the videotape that there was an adult that cane
forward, makes a brief ook, but clearly is much nore
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interested in the television than in the adult that's
there. There's no real response or acknow edgnent of
the adults present in terms of a social snmile or
anything else. Basically, she goes back to watching
her show. M next slide?

The next one we are going to |l ook at is June
4, 1995. This is slide 31, and here she is sitting
and doi ng sone interactions with some Sesane Street
dolls, if I'"'mnot mistaken, just with sone toys.
There's inpaired conmuni cati on and vocali zati on,
there's linmted joint attention and soci al
interaction, simlar to the stuff |'ve nentioned
bef ore.

(Wher eupon, the video was continued.)

THE WTNESS: I'msorry, this is later
Let's stop here. This is later in the scene. My I
stop? |In the early part, she was playing with toys,
sitting at a table. This is when she is, again, at
her play station, and if you watch her, she basically
| ooks at the toys and not as nmuch at the adults.
Brings a toy to her mouth, but you don't hear nmuch in
terms of vocalizations, in terns of the social
reaction. Can we go on?

(Wher eupon, the video was continued.)

THE WTNESS: And to ne, this is
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representative of the majority of the tape when

wat ched, because she really doesn't make noise

t hroughout the majority of the videotape. As | said,
we saw little small snippets when she did vocali ze,
but those, again, it's a quantity and quality issue.
The quantity is dimnished, and the quality of the
vocal i zations and how they are used is not what we
woul d expect for a child of this age.

My next slide? This is her at her birthday,
whi ch is August 30, 1995, and she is being given
presents. Wat we need to watch for, what | would
like people to look at is several factors. Nunber one
is her notor ability here, that she needs sonme support
to stand, and it seenms to be that she is a bit |ow
toned in terms of how she stands.

But if you | ook at her and how she interacts
when people are really excited about giving her a
present and giving her things, there is not much of a
response to the people in the audi ence around her, and
unlike what | would normally expect for a child, what
I would normally expect for a child who is one year
old, who if you said to ne, well, maybe they are not
that interested in the toy, I'd say fine

We don't see her playing with the w apping.
We don't see her playing with any kind of ribbons or
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1 anything. She's not ripping things, which is a
2 behavior that | typically would expect to see in
3 children's behavior at their birthday party. They'l
4 play with sonmething in that regard. And then Il
5 comment about the last part later as we get closer to
6 it.
7 (Wher eupon, the video was continued.)

8 THE WTNESS: My | stop here? Now, one of
9 the things we see is that she's not -- here, soneone
10 has just given her a present. Not | ooking around the
11 room | ook people, |ook what |'ve got here, share in

12 what ever | have, although she may not necessarily

13 understand what it is. She |ooks at the ball oon

14 around her as a first choice, not necessarily at the
15 adults around her, and when you watch her putting her
16 hands on the present and lifting themup and putting
17 her hands on the present and lifting themup, it's

18 difficult to interpret whether that's just a regular
19 baby notion or whether there may be sone tactile

20 hypersensitivity at this tine.

21 SPECI AL MASTER HASTI NGS: And before you

22 start again, I will just note for the record, this is
23 the same scene we saw pl ayed previously, and it's with
24 Mchelle with a very large wapped box in front of

25 her. Go ahead.
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1 (Wher eupon, the video was continued.)

2 THE WTNESS: WMy | stop? Stop this tape

3 right here. And here we are at the scene where she

4 has this big box with a present. An adult has ripped
5 the wapping off, and a typical behavior in this

6 circunmstance would be for the child to grab the

7 wrapping, pull at it, pull at the corners, do things

8 even though the child may not understand the concept

9 of unw apping, but just to play with the paper,

10 because this is what children do. They sit around and
11 they explore their environnent in this manner.

12 | nstead, we see her to be alnpbst hesitant in
13 terms of putting her hands on the wapping, and

14 turning away, and again showing, at least in this

15 portion -- we don't see this behavior occurring every
16 single time, but in this portion, there's a relative
17 decrease in the shared affect, in the interest in the
18 interaction with other people in the environnent.

19 Keep on goi ng.
20 (Wher eupon, the video was conti nued.)
21 THE WTNESS: My | stop, please? Wat we
22 had just happen here is there's adults around her
23 singi ng happy birthday. 1In these circunstances, | can
24 expect the child to | ook at the adults around them
25 smle, perhaps get a little bit quiet and not do nuch,
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1 but here it's nore of the sane behavior in that she

2 doesn't seemto acknow edge the ot her people around

3 her. She takes a brief |ook at the adults, at one of

4 the adults in the roomand then goes back to | ooking

5 down at the box but not really doing nmuch in terns of

6 interacting with individuals in the room

7 (Wher eupon, the video was continued.)

8 THE WTNESS: And now -- is there nore?

9 Yes, you're going to show ne the -- this is the other
10 segnent fromthe birthday after the present has been
11 unwr apped.

12 (Wher eupon, the video was continued.)

13 THE WTNESS: And let's just stop here

14 Just to set the scene for everybody, Mchelle Cedillo
15 has just been put on a riding horse that she has been
16 given for the first birthday. A behavior that we

17 woul d typically expect froma child is exactly what we
18 were hearing froman adult's saying in the room W'd
19 see sone gi ddyup behavi or, sone bounci ng, some rocking
20 back and forth, sone appropriate use of the toy.

21 And | think what we are going to see here is
22 really nore of the pulling away in terns of shared

23 affect of the lack of relative acknow edgnent of

24 what' s happening in her environnent, if we can play

25 this.
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(Wher eupon, the video was continued.)

THE WTNESS: And if | may stop, while we
heard in the vocalization that she's riding her little
pony, which you can say just by watching is true,
think we woul d al so notice that there is an adult who
is really guiding her and pulling her along in order
to encourage the notor novenent that she is doing.
It's not a spontaneous action by the child. It's
really an adult-initiated and sustai ned action. So
it's not really the child s play.

(Wher eupon, the video was continued.)

THE WTNESS: Let nme stop. Wat we see here
is that Mchelle Cedillo, having been on the riding
pony but not really doing any real play with it, has
been taken off the riding pony, has been put on the
floor, again, making -- it's not as if she's not
maki ng eye contact. She nmkes brief eye contact. You
can see this. She takes brief |ooks at peopl e around
her, but doesn't do it in a sustained fashion, in a
shari ng fashion, 'l ook what | have,' which is the kind
of behavior | would normally expect froma child.

Now what's coming up is one of the
diagnostic criteria, what we tal k about, nore interest
in the parts than in the whole, where when you watch
her, she's nore interested in watching the wheels of
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1 this toy, whether it's because of the sound they nake,
2 because of the revolution they make, than necessarily
3 playing with the toy in a nore appropriate fashion.
4 If you can play it, please?
5 (Wher eupon, the video was continued.)
6 THE WTNESS: My we stop? You can see her
7 eyes are focused on -- here it's on the back wheel.
8 Before it mght have been briefly on the front wheel
9 but clearly | ooking down and towards the wheel. You
10 can play it.
11 (Wher eupon, the video was continued.)
12 BY MR, JOHNSON:
13 Q | believe that's the |ast of the video
14 clips. Dr. Wznitzer, did you consult with or speak
15 with any of the other experts testifying in this case
16 before you revi ewed the videos?
17 A No, | did not.
18 Q In your practice --
19 A And may | al so answer, | did not consult
20 with or speak with any of the experts before
21 formul ated nmy opinion as to what the video showed.
22 Q In your practice, is it common for parents
23 to not necessarily notice subtle signs of abnornal
24 behavi ors that may appear early on?
25 A Yes, it is. That's the inportance of taking
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a good, detailed clinical history, which is what we
always try to do in the office regarding the children.
If I may? Wen we | ook at sonme of the details, in
ot her words, people always cone in and say to nme, ny
child had five words and |ost them But what's
inportant to ne is not, did nmy child have five words,
but what were the words, how were they being used?
Parents frequently will cone to ne and say,
everything was okay. They had five words and they
| ost them But when you take the detailed history,
you find out that the words were predoni nantly
imtative in nature, in other words, just repeating
what was being said to them or it was alnost like a
| earned, taught behavi or such as |abeling. You open a

book, parent says 'ball,' the child says "ball.' But
the words are not used in a good, functional manner to
get needs net, to do shared information with other
peopl e around them to display, point something out to
an adult, sonme information you want to share, get your
needs net.

That is not really |anguage. That's just
more like mmng or mmcking and nothing nore than
that, and those kinds of words don't sustain
thensel ves and don't persist because the child does

not understand what those words represent.

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 114 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1669
W ZNl TZER - DI RECT

Wbrds are supposed to represent to us, words
stand for an internal representation in our body of
something. And if we're talking about a child' s word,
it may be concrete itens, that | have a word that when
that itemis not in the environnent, | can use that
word to represent that itemand to get sonething about
that item

VWhat happens when families give ne histories
where they tell nme the words are used in imtation,
that's not a representation. That's just basically
repeati ng what everyone's saying. The nental inmage
doesn't get fixed in nmenory, and therefore, in the
second year of life, the parents give ne this history
that they | ose these words. They |ose these
utterances woul d be a better way of saying it because
the inport of those utterances was never really
consol i dated or established.

In the sane way parents may cone in and say
to me that ny child was playing well, they're
soci al i zi ng well when younger when the first year of
life, around the first birthday, whatever, but when
you ask nore detail ed questions, you find out
information that's not there. Many tinmes in ny
clinical experience, it's been first tinme parents
because you just don't have anyone el se to conpare
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t hem

The parents conme in of children that |'ve
taken care of, let's say they're first tinme parents,
the child about whom|'ve consulted was the firstborn.
As I'mfollowing the child clinically over tine and a
sibling is born, frequently I will say to the parent
because the sibling is brought to the office with them
now t hat you've had a chance to conpare the behavi or
what do you think?

The parents say, you know, Dr. Wznitzer, in
retrospect there were subtle features in the first
year of life that now that | can appreciate, but |
couldn't appreciate because | didn't have in front of
me a regular nodel to which to refer. Therefore,
that's why many tinmes when people are arguing the
point of regression it's really a m snoner, the
wording is incorrect.

What it really is is the failure to
recogni ze these subtleti es because parents are great
devel opnental specialists, but they' re not necessarily
at the level. They're at a level for their children,
but not at the general level for knowing all the facts
that we know when we deal with autismon a regular
basis in the clinical fashion.

Q If parents don't notice early signs does
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that nean that they' ve done sonethi ng wong?

A No. No. In fact, | would tell you that
especially with firstborns, many tinmes the parents
don't notice it and only |l ater recogni ze. They've
done nothing wong. They're just being the best
parent that they can be, which is all that we ever ask
from parents.

Q Dr. Wznitzer, just to wap up when did you
first become involved in this case?

A | got involved in this case in 2001.

Q Did you prepare a report at that tine?

A Yes, | did.

Q VWhat did you conclude in your initia
report?

A Vll, | identified in the initial report
some of the features that we've tal ked about today.
For instance, | identified issues such as |ate
smling, smling at four to six nmonths, she was
descri bed as a good baby who cried little, that she
had words that were said nostly in imtation.

These are facts that | identified, and then
I concluded after reviewing all the historica
information that was available to ne at that tinme that
there was no evidence in the nmedical records of the
presence of an acute encephal opathy as defined by the
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vaccine injury table, there was no evi dence of
anaphyl axi s as defined by the vaccine injury table and
that the argunment that was nmade about causation in
fact, that sonehow i muni zati on caused the autism in
this case the argunment is the MVR i nmunization, was
not supported by the scientific literature.

Q And has your opi nion changed since the tine
you prepared your initial report?

A No, it has not.

MR, JOHNSON: Thank you. | have no further
questions.

SPECI AL MASTER HASTI NGS: Thank you. It's
noon now. Should we begin the cross or do you want to
take a --

MR. PONERS: Special Mster, |I'Il be doing
the cross-examnation today, and I think it will go
| ong enough that we ought to take |unch now, go
t hrough the cross uninterrupted.

SPECI AL MASTER HASTINGS: Al right. Wy
don't we do that. [It's now high noon, we'll start
again at 1:00 p.m

(Whereupon, at 12:00 p.m, the hearing in
t he above-entitled nmatter was recessed, to reconvene
this sane day, June 19, 2007, at 1:00 p.m)

/11
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AFTERNOON SESSI ON
(1:03 p.m)
SPECI AL MASTER HASTINGS: Al right. W're
ready to go back on the record for the afternoon's
activities. W wll next proceed to the cross-
exam nation of Dr. Wznitzer, and M. Thonas Powers is
goi ng to be cross-exam ning.
Go ahead, M. Powers.
MR. PONERS:. Thank you, Special Mster, and
good afternoon.
CRCSS- EXAM NATI ON
BY MR POVERS:
Q Good afternoon, doctor.
A Good afternoon, sir.
Q Before | get into the nuts and bolts of ny
questions | just want to make sure | understand the
gi st of your expert report. If | could boil it down
would it be fair to say that you disagree with Dr.
Ki nsbourne's opinion in this case, and you have an
alternative diagnosis to the one that the Petitioners
have of fered about Mchelle Cedillo' s autisn? 1s that

a fair way to phrase your expert report?

A No.
Q How woul d you phrase your expert report?
A Well, | don't understand what you nmean by
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alternative diagnosis, sir.
Q Well, we'll explore that a little bit. |If
you disagree we'll explore that, and we'll nove on to

ot her questions. Now, my understanding from your
direct testinony is you re not an inmmunol ogi st,
correct?

A Yes, sir.

Q Not a virologist?

A That's true

Q Not a toxicol ogi st?

A True

Q Not a gastroenterol ogi st?
A Correct.

Q Not a geneticist?

A Correct.

Q Not an epi dem ol ogi st ?

A Correct.

Q So your direct testinony and your expert

report is not offering any expert opinions or
conclusions in those areas of nedical specialty,
correct?

A It's not offering any opinions in those
areas of nedical specialty outside of the fact that
where these areas of specialty will inpact on ny
clinical neurol ogy experti se.
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1 Q Under st ood. Now, you mentioned early on

2 that you've testified in Vaccine Court cases. You

3 renenber that testinony?

4 A Yes, sir.

5 Q Have you also testified in civil litigations
6 i nvol ving issues |like you see here today? W're

7 tal ki ng about outside the Vaccine Court program

8 You' ve offered testinmony in those cases, correct?

9 A | don't understand what you nean by issues
10 we see here today, sir.

11 Q Well, you did testify as an expert w tness
12 in a case involving a child named Jordan Easter. It's
13 a case that was filed in Texas. Do you recall that?
14 A Wul d you pl ease give nme details, and |1'd be
15 happy to answer, because that nanme does not ring a

16 bell right now, sir.

17 Q This was a case that was filed in U S

18 District Court in Texas. It involved a boy naned

19 Jordan Easter. | guess you don't remenber the child's
20 nane, but it was a case that involved thinmerosal
21 exposure through thimerosal containing vaccine and the
22 al l egation was that thinmerosal containing vaccines
23 contributed to the child' s autism
24 A Let ne answer this for you, sir. | was
25 never involved in the case regarding the issue of
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1 thi merosal, issues of any kind with an individual
2 known as Jordan Easter. |If you have docunentation of
3 that to prove me wwong |'d be happy to look at it,
4 sir.
5 Q So you're saying that as you sit here today
6 you did not offer expert testinony in a US. Dstrict
7 Court case in the Eastern District of Texas in
8 Mar shal |, Texas, involving the Easter child?
9 A And this was a case involving thinmerosal in?
10 Pl ease fill me in.
11 Q | just did.
12 A In Rhogan? 1|s that what you said, sir?
13 Q No, I did not. No, | did not. W're going
14 to talk about Rhogamin a mnute, but this is a case
15 i nvol ving thinerosal containing vaccines and a child's
16 auti sm
17 A | don't renenber that | was ever involved in
18 any kind of case of that type in Texas.
19 Q How many civil cases have you been invol ved
20 in as an expert w tness involving vacci nes?
21 A To ny know edge two.
22 Q I's one of them a Rhogam case that was heard
23 in North Carolina | ast year?
24 A Yes, sir.
25 Q And in that case you offered an expert
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report on behalf of the defendants in that case?
A | wote an expert report, sir. Yes.
Q Your deposition was taken in that case. |Is

that correct?

A Yes, it was.

Q And you testified at a Daubert hearing in
front of the Judge, correct?

A Yes, | did.

Q What's the other case that you were invol ved

in?

A This was another case in which I gave no
deposition, | wote no report.

Q | didn't ask whether you wote a report. To

make this easier I'mgoing to ask you a question, and
I"mgoing to ask you to answer it. | didn't ask what
you wote or what you said. It's a sinple question.
What was the case other than the Rhogam case?

A The other case was an allegation of seizure
di sorder after inmunization.

Q And was that a case again outside the
vacci ne programin the Courts?

A Yes.

Q And now I'Il ask you what you wanted to
answer before. Did you prepare an expert report?

A No.
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Q Did you provide deposition testinony?
A No.

Q Did you testify at a hearing?

A No.

Q In the North Carolina Rhogam case you

testified at the Daubert hearing. Do you recall that?

A Yes, sir.

Q In that hearing you used a slide
presentation. Do you recall doing that?

A No.

Q Do you recall submitting a slide
presentation or Power Point presentation as an exhibit
to your deposition testinony or as an exhibit to your
Daubert hearing testinony?

A | don't recall as we speak today whet her
did or didn't, sir.

Q So if sonebody was to produce those slides
and point out that 18 of the slides in the exact order
that you used in that case were the sane slides that
you used here, would that surprise you?

A No, and rmay | expl ai n?

Q Pl ease do.

A Thank you, sir. | basically choose those
slides fromny clinical presentation slides, which
means the slides you saw today are the slides that |
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use not for legal proceedings. | use themwhen | talk
to parent groups, when | speak to physicians, when |
speak to ny trainees. These are ny if you want to
call it part of my Autism 101 battery.

SPECI AL MASTER HASTINGS: kay. Go ahead,
M. Powers.

BY MR, POVERS

Q So, again, understanding that you' ve used
themin other settings, nonetheless, the 18 slides in
t he exact same order used in that Court were the ones
that you used here?

A Yes. Well, sir, if you can showit to ne |
woul d agree, but if you' re representing to me that you
| ooked yourself and saw it | would never doubt that
you woul d misrepresent anything to ne.

Q Ri ght, and I was just asking if you
recollect, and if you don't know, you don't know.

A | don't renenber, sir.

Q That's a fair answer. Now, when did you
first begin to work on litigation, either in the Guvil
Courts or here in the vaccine programinvol ving
all egations that anything to do with vaccines is
associated with autisnf

A Sometine in the last seven to 10 years.

Q Can you narrow it down any nore precisely?
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So it could be as long as 10, but as recently as
seven?
A To ny recollection, sir, yes.
Q Do you have any idea of how nany hours of

wor k you have put into specifically litigation
activities in these cases involving vacci nes and
aut i sn?

A No.

Q The work that you' ve been doi ng, has that
been work that's been paid by at least in part the
Department of Justice for the Vaccine Court
pr oceedi ngs?

A Yes. The payment is not by the Departnent
of Justice, sir, but we'll just say that the paynent
is actually through HHS to be exact.

Q The client agency. | assune the Departnment
of Justice |lawyers contact you and retain you for a
particul ar case for which you're paid out of DHHS. |Is
that correct?

A No. HHS usually contacts nme, and talks to
me and asks if | have sonme tine to do this.

Q So the client agency contacts you directly?

A Yes, sir.

Q VWhat do you charge per hour for your
litigation work in Vaccine Court cases?
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A | charge what the government's rei nmbursenent
rate has been established, which to ny recollection at
the present time is $250 an hour.

Q And the $250 an hour, is that a rate that
remai ns the same whether it's review ng the medica
literature, testifying live, generating a report? 1Is
that the sane rate for all of those activities?

A Yes, sir, it is.

Q Agai n, any sense of how many total hours
that you've put in just in the Vaccine Court
litigation work for which you' ve been conpensat ed?

A No.

Q Let's switch gears and tal k about cases in
the civil system outside the Vaccine Court. You' ve
been retai ned by pharmaceutical conpanies to testify
for the defense in those cases that you' ve been
involved in. |s that correct?

A No. |'ve been asked to revi ew cases by
| awyers, and they nay be representing pharmaceutica
conmpani es, but it's the | awers who contact nme not the
phar maceuti cal conpany.

Q So sort of a different dynamic. Wien you're
in the programit's the client agency so to speak, but
outside the programit's the attorneys that may be
representing the client pharmaceutical conpany for
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exanple. |Is that fair?

A Yes.

Q What's the hourly rate that you charge for
the civil cases?

A Four hundred dollars an hour.

Q And, again, is that the sane for docunent
review, witing a report, testifying? Do you have a
different rate for different activities?

A No, sir. For trial testinony it's $500 an
hour .

Q Do you have a sense of how many total hours
that you've worked on vaccine litigations for the
phar maceuti cal conpani es outside the progran?

A Not nuch. That's what | can tell you. Not
many hours.

Q How ruch is not nuch?

A | can't give you a nunber. | can just tel
you it's not a | ot because | haven't done nuch in that
area. Therefore, the nunber can't be a |lot.

Q The nunber of hours or dollars. Can you
descri be how many dollars, if not, hours?

A No, | can't do that, sir.

Q Either in the program or outside the program
you' ve never offered expert testinony in support of a
plaintiff or a petitioner, have you?
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A | have, sir. | don't understand why you
woul d say that otherw se.
Q Have you offered expert testinony in support

of plaintiffs or petitioners in autism cases?

A That's a different spin. No, | have not.

Q Now, your expert report here is dated
April 19, 2007. 1s that right?

A Yes, sir.

Q And as of April 19, 2007, at that point from
reading the report | can't quite tell, have you
al ready seen the videotapes that you were discussing
today? 1'Il direct you to page 4. It's the final
page of your report, and it's the |arge paragraph
there sort of in the mddle of the text.

At the very end of that paragraph you say in
the | ast sentence, review of these hone videos in
total and with no editing woul d be useful to better
define the nature of her -- assuming Mchelle -- of
M chelle's functioning in the first year of life.
Fromthat sentence | just couldn't tell. Had you
al ready reviewed the hone videos that you were
di scussi ng today?

A Nurber one, | hadn't reviewed the hone
vi deos, and nunber two, it's obvious fromthe sentence
here that the sentence tells that | would want to
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review the videos. That's what the sentence is
saying, sir.

Q Right. Well, |I know what the sentence says.
That's why | was just asking had you reviewed --

A If I had already reviewed them | woul d not
have witten that, sir.

Q Just let nme finish ny sentence.

A Ckay.

SPECI AL MASTER HASTI NGS: Pl ease, Doct or
W znitzer

THE WTNESS: Ckay, sir

SPECI AL MASTER HASTINGS: W' |l get through
this better if you just answer the question. You
don't need to el aborate, just answer it as concisely
as you can

BY MR POVERS:

Q Yes, because | just want to be very specific
because you add a parenthetical, in total and with no
editing. So ny first question, because there are two
questions, the first is at the point that you wote
this report is it fair to say you had not reviewed the
home videos in total and with no editing? Is that a
fair statenent?

A Yes, it is.

Q Second question is had you revi ened these
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honme videos in any edited form that is in any form
that wasn't in total?

A When woul d that have been, sir?

Q Well, all of ny questions are just fromthe
date of this report, which is April 9.

A The answer is | had not reviewed any home
vi deos of any type at that point in tine.

Q Okay. W can pull that down. That was the
only question | had right now about your report. |
want to talk a little bit about your nedical practice
and your clinical practice. Can you describe for ne
what sort of work up you do when a child who is
presenting with a possibility of an autism spectrum
di sorder comes into your office?

VWhat' s the diagnostic procedure or the work
up procedure? | don't know what term nology you use
but I"'musing it as a layperson and | just want to
have you tell me what you do to exami ne these children
and make a di agnosi s.

Q When a child comes into ny office with a
question of an autistic spectrum disorder they cone
into ny office first of all usually with a
questionnaire that's already been conpl eted by the
parents, which ny office gives them and al so
frequently they come with the appropriate nedical
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records that are avail able.

We ask for the pediatric records if the
fam lies can get themprovided to us. W also ask for
any pertinent records in terms of therapy, evaluation,
early intervention progranms and the such. So the
first step is basically to gather that information.
The second thing | do is | basically take a history.

I review the questionnaire that the parents
have provided, | sit down with the parents, | ask them
what their chief conplaint is, |I take a thorough
hi story asking questions about things all the tine
frombirth up to the point intime in terns of their
devel oprental milestones, | go through a review of
systens in terns of other areas that may be inpacted
in the child s devel opnental issues, | identify any
pertinent points from past nedical history, | ask
questions, our questionnaire automatically asks
questions about i mmunization just to let you know
that, | ask questions about famly history, social
hi story, go through other details that night be
inportant that the famly has brought up or that
think shoul d be addressed, we do a physical examin
terms of a regular physical exami nation as well as a
neur ol ogi ¢ exami nati on.

Q Let ne ask just a quick question. If you
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coul d el aborate on neurol ogi cal exam nation? Wat
typically would be included in a neurol ogi cal
exam nation?
A Neur ol ogi cal exam nation includes, and not

in any particul ar order, neasuring head circunference,
we al so usual ly get height, weight, blood pressure and
heart rate, which are neasured beforehand, we check
crani al nerve function, we check motor function, which
i ncludes tone and strength, we | ook at sensory
activity as best as can be assessed in a child of that
age, you look at coordination, balance, the presence
or absence of trenor, any extrapyram dal novenents,
you | ook at reflexes.

VWhat | do in that circunstance always is |
watch the child. | look at the child s |evel of
functioning. | basically may do sone quick
i nvestigatory testing to get a general idea of the
child' s level of functioning. | look at how well the
child can engage with ne, and if the child does not
engage with me why the child doesn't.

| listen to | anguage, | get a sanple of
pl ay.

Q And let me interrupt you again on play.
When you say get a sanple of play, are there
particul ar nethods that you use to evoke the sanples
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of play that you think are useful to making an
accur at e di agnosi s?
A There are no specific ways in which we do

that. It all depends on the individual. For

instance, if I have a 20 year old in the office I'm

not going to do nuch in that regard -- you're asking
that's why |I'manswering -- but if | have a snal
child, throw sone bl ocks on the floor. 1It's not the

idea of the play, it's nore of the engagenent of the
i ndividual as we sit and play.

W may sit, we may scribble, we may draw.
Basically, that's in a nutshell what we'll do in the
of fice.

Q Okay. Now Dr. Fonbonne testified -- well,
actually, before I talk about that, anything el se that
you do? | nmean, you've described a long |list of
things here. What else would you typically do in
order to offer a diagnosis?

A This is a two part answer to your question.
If inthe office setting the history and the features
in the office are quite clear that the child has
dysfunction within the autistic spectrum]l1 can
basically voice an opinion at that point in tinme, and
as a clinician who is experienced in evaluating these
children you basically can pick up or I can pick up
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1 the features that are not present in order to conme to
2 t hat concl usi on.
3 There are sone children, maybe they're too
4 young or they're a little bit older but there are sone
5 vagaries in ternms of the information that | have at
6 the end of ny office visit, where I wll ask for input
7 from ot her individuals, fromteachers, from
8 therapists. As | stated before | nmay ask for a
9 vi deotape, and | nmay actually get a bit of a |onger
10 sanpl e of watching the child in action before | cone
11 down wi th a concl usi on.
12 Q And when you say a | onger sanple of watching
13 the child in action that's you personally observing
14 the child?
15 A That would be nme, and it also nmay be that
16 don't make a determ nation at that office visit. |
17 may actually wait three or six nonths, followthe
18 child and see how the child is doing. O course
19 during that three to six nmonth time period, especially
20 if the child has any devel opnmental issues, we just
21 don't sit back and just wait and do nothing. | refer
22 t hem
23 Usual Iy when this cones up we're tal king
24 about children who are very young. | refer them
25 either to an early intervention programin our county
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or | refer themif they're three and over to their
school systemfor further evaluation and integration
into an appropriate special education program

Q Right. And you nentioned a couple of tines
age making a difference. Just now you said very
young, a nonment ago you said sonmetines they're too
young to offer a diagnosis. Wat age are you | ooking
at? Is it sort of preschool, is it before three, that
you' re descri bing when you say sonetinmes they are too
young to enable you to offer a diagnosis at that point
fromthe initial visit?

A | have kids who conme in perhaps at age 18
mont hs where there's a question about their
devel opnent, and about what they're doing and we're
not quite sure about exactly where they're going.
There are no clear cut features such as in this case
where we have clear cut features existing beforehand
inthe first year of life that easily will give ne the
information that | needed.

But when | don't have any kind of
information |like that rather than applying a | abel,
which is not necessarily in the famly's best interest
that you say a specific |abel but you ve identified
that the child has devel opnental issues, we will defer
an exact label, put the child in an intervention
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program and track the child over tinme in order to get
an answer.
Q ' massunmi ng that as an experienced

clinician what you're describing right here is the

standard of care that your office uses. Is that
correct?

A Standard of care that | use

Q It sounds pretty thorough going. [|'m

assunmi ng that sonme of it is for a reason you just

menti oned. The | abel can be very inportant to the

parents and to the child. |Is that correct?
A | don't understand your question.
Q Wl l, you used the word di agnostic | abel and

that you mght be reluctant to offer a | abel too
young. |I'mjust asking is that because the diagnostic
| abel has inportant ram fications for the child and

for the famly?

A Yes and no.
Q In what ways yes?
A In what ways yes is -- let nme be clear about

this, in the state of Chio, a |abel of an autistic
spectrum di sorder actually qualifies you for access to
money that you can use to get yourself integrated or
put into various kinds of intervention prograns. The
state has an auti sm schol arship fund.
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| think they give you up to about $16, 000,
$20, 000 that can be applied into any program that the
parent chooses if they're not happy with what their
school systemwill offer, so in that circunstance it's
i nportant.

However, no, because sonetines, and |I've had
this happen to me with children who have conme to ne
for second or third opinions, that when | abel s are put
on children, for instance an autistic spectrum
disorder is erroneously put on the child as a | abel,
it my stick and follow the child, and people nay have
i nappropriate views, and expectations and
interpretations of the child' s functioning.

Therefore, | think we have to be cauti ous.
In those circunstances when | basically have a child
where there are devel opnental issues sonething as
sinmple as defining, basically detailing what the
devel opnental issues are, is nuch nore inportant for
the child than saying this is problemA, B or C
because that's what they need in order to access the
early intervention services.

Q You mentioned taking a famly and soci al
hi stories. One of the focuses of taking a famly
history at least to |ook at possible heritability
issues in siblings and in famly menbers. Basically,
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are you |looking for anything in the history to suggest
a genetic conponent ?

A No. May | please explain ny answer?
Because that's not a yes or no question in terns of
what you're asking. | think you' re m sdefining
exactly why | take that history, and that's why -- may
| proceed?

Q You know, | hate being nystified, so if you
can educate nme that would be great, but it was a
simpl e question just asking do you ask questions
designed to elicit informati on about the famly's
genetic background relevant to autisn?

A If you phrase it in that way the answer is
yes.

Q VWhat sort of questions?

A | ask questions about other famly nenbers,
whet her there's other fam |y menbers who had the
di agnosis of autistic disorder or a dysfunction wthin
the autistic spectrum |If there's famly nenbers who
may have features of what's called the broader autism
phenotype, which nmeans that you have maybe sone
individuals in the famly who may have sone | anguage
i ssues, or sone social issues, or sonme areas of
interest, or let's say an extrene hobbyi st.

The exanple | always give is, you know, the
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1 Uncle Ned that no one tal ks about. Those are the kind
2 of questions that | ask. | don't do this, though, to
3 answer your question to establish whether that child's
4 condition is clearly genetic or not. | do this just
5 to gather sone information and get an idea of what's
6 going on in the famly.
7 Q And then a followup to that. |If those
8 questions and taking of history are not designed to
9 elicit genetic causation issues do you do any genetic
10 testing at all?
11 A Yes, but that wasn't during the office
12 visit, that's after the office visit.
13 Q Ri ght. \When m ght that be and under what
14 ci rcunst ances?
15 A The maj or circunstance, although in Ghio
16 it's not as nmuch of an issue, is affordability.
17 There's a difference between di agnosi ng auti sm and
18 doing testing to try to deternine the reason why the
19 autismis there. Autismis basically a clinical
20 diagnosis. It is. No genetic test alters that. It's
21 a clinical diagnosis.
22 The reason for testing that's bei ng done,
23 basically it's to try to provide the famly sone
24 information as to the reason why the autismis there.
25 Traditionally what I'll end up doing is sending high
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resol uti on chronosonmal analysis, DNA tests for Fragile
X, bl ood am no acids and | actate, urine organic acids
and then if | have an affected girl, especially a girl
who devel opnentally is not at an appropriate |evel,
"Il send the DNA testing for Rett syndrone.

Wth other things, if there's other features
that m ght be present there are certain other tests
that you can test for, but it depends on what you find
on the examnation. But that | would say is ny

m ni num eval uati on.

Q I'"'msorry that is not?

A That is ny mninmmevaluation that | will
or der.

Q Okay. And so, again, that evaluation as

your m ni mum woul d be part of the standard of care
that you use as a clinician?
A That is what | do as a clinician. Yes, sir.
Q And it's part of the diagnostic standard of

care that you would apply to get accurate and

conpr ehensive results on a child's diagnosis. |Is that
correct?

A I don't understand what you nean by | would
apply.

Q You woul d apply the different testing
met hodol ogi es and nodalities that you' ve descri bed.
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You do that in order to get conplete information to
provi de an accurate di agnosis, correct?

A No, sir. As | stated before, autismis a
clinical diagnosis. The only reason | do that testing
is to get information to try to see if | can establish
an identifiable reason why the autismis there. Those
are two different points, sir.

Q Right. No, | understand. | understand. In
your experience have you ever diagnosed a child as
being autistic and then that child was | ater diagnosed
by you or by sonebody else to be not autistic?

A Pr obabl y.

Q Let me break it down a little bit. Since
it's in the realmof probability that this m ght have
happened have you ever diagnosed a child as autistic
and then the child, based on your continued work wth
the child, eventually | ost the diagnhosis so to speak?

A Yes.

Q How often does that happen?

A | can count on one hand in ny clinical
experience probably the total number. | can't tell
you how many. Literally just a few.

Q O the children that you have di agnosed with
auti sm have you ever in your followup work come to
the conclusion that your initial diagnosis of autism
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was incorrect? Not that the child grew out of it, but

that you were incorrect in your diagnosis.

A No, and again, that's not a yes or no
question. If | may el aborate?

Q Seened |like a yes or no question, but go
ahead.

A But it's not that sinple because you're
asking me -- there's two points. Wen you first see

the child at the age at which the child is being

eval uat ed you may have enough features of enough
information that's in front of you that it clearly
states the child fits somewhere within the autistic
spectrum therefore, you basically have features that
are there.

Extrenely rarely what you'll find is that as
the child gets ol der one of two things happens, and
there are children who do this. There are children
who do outgrow the autismdiagnosis, albeit, it's a
rare condition, but it does happen. Therefore, | have
patients like that in ny practice. It's not that ny
diagnosis was incorrect, it's that they seemto have
outgrown it for reasons that were not quite clear

Even t hough they still may have certain
actions or behaviors they no longer fit within the
spectrumas we define it. There's literature that
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supports this conclusion. Secondly, there nmay be
soneone that on the basis of historical information
that is provided to me | conme to a conclusion that the
child fits within the autistic spectrum
Further investigation finds that historica

informati on was not what it seened and was not
necessarily accurate when we do further checks or as |
follow the child it may happen that way at which point
I then would take the diagnosis and say with now the
newer information that's available to ne it doesn't
fit.

Q So either the child changes in sone way that
the child | oses the diagnosis or nore history cones to

light that allows you to change the diagnosis,

correct?
A Yes. There nmay be another historian or
sonmeone el se who gives ne information. | can recall a

circunmstance where that clearly happened.

Q So then would it be fair to say from your
perspective that you personally have never
m sdi agnosed a case of autism that is your error rate
in diagnosis is zero?

A No. My error rate is not zero.

Q VWhat is your error rate?

A | can't tell you. | knowit's low |If
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anything | would argue that in ny situation | tend to
err on the side of safety, and I will under call, and
follow children over tinme and then see whet her they
truly have autistic features or not.

In other words, | may say at the begi nning
they don't have the diagnosis because | don't find
sufficient data yet as | follow themover time | find
that with nore information and with nore devel oprment a
history that's available to me that | do find it.

That tends to be nore of the area where it
happens to ne.

Q When did you first start using honme videos
as part of your assessnent of children for autism
di agnoses?

A How | ong have we had VCRs?

Q I don't know. |'m not asking you how | ong
we' ve had VCRs.

A But |'mjust answering. Seriously.
Basically, let me think back. Probably at least 15 to

20 years since |'ve had access to VCR tapes.

Q Now, you woul d never use just a video to
meke a diagnosis. |s that correct?
A No.

Q You woul d sonetinmes use only a video to nake
a di agnosi s?
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1 A No, | would not use just a video. Again

2 that's not a yes or no question, but let's just say

3 that in my clinical practice | did not use a video

4 solely to nake a diagnosis. Let ne explain that

5 soneone can send ne a video of a child where the

6 behavi or is obvious and you can see just on the

7 vi deotape the child neets all diagnostic criteria.

8 This is what we do with sone of the

9 assessnent tools that are being used that you can

10 accurately rank themas such, but clinically |I don't.
11 If a child nmakes an appointnment to see ne | see the
12 child, | just don't see a videot ape.

13 Q Right. And in this case with Mchelle

14 Cedillo, the Cedillo fam |y never received a

15 questionnaire fromyour office? They never filled out
16 a questionnaire that your patients presenting with

17 woul d have filled out, correct?

18 A No, they did not.

19 Q You' ve never had a conversation with the
20 parents or interviewed themin any way, have you?
21 A No.
22 Q You haven't interviewed any of their
23 relatives, have you?
24 A No.
25 Q You haven't viewed any other pictures or any
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1 ot her photographic record that mght exist aside from
2 the videos that you' ve described here?

3 A What do you nean by phot ographi c records?

4 Q ' m aski ng you.

5 A But, sir, you' re the one who used the term
6 that's why I'masking you to better define it for ne.
7 Q Phot ographs.  Anyt hi ng.

8 A Just still pictures. 1Is that what you nean?
9 Q Anyt hi ng

10 A Still pictures?

11 Q Anything that's a visual capture, whether
12 it's pictures, DVD, videotape. Anything at all. Any
13 phot ogr aphi ¢ record.

14 A But, sir, what | did request and hopefully
15 you fol ks provided to nme, was that when |I nade ny

16 initial request for them| asked for as | said total
17 and unedited videotape fromthe first 15 nonths of

18 life, so | do have a photographic record that was

19 supplied to nme using your definition and term nol ogy.
20 | do not have any still pictures, but
21 unfortunately still pictures really don't help nme in
22 this circunstance, it's the videotape that does.
23 Q You haven't interviewed any care providers
24 or therapists that Mchelle Cedill o has seen over the
25 years, have you?
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A No.

Q You haven't been the one to sit down and
take a history fromthe parents or any other relatives
of Mchelle Cedillo. Is that right?

A Correct.

Q You haven't been the one to sit down and do
a review of synptons, correct?

A Correct.

Q You haven't done a physical exam of Mchelle
Cedi |l | 0?

A Correct.

Q You have not conducted a neurol ogi cal exam
of Mchelle Cedillo0?

A Correct.

Q You haven't tested her sensory activity.

You haven't tested her nerve function. |[Is that right?

A Correct.

Q You haven't tested her notor function,
correct?

A Correct.

Q You haven't done any watching of the child
as she devel oped in person, correct?

A Correct.

Q You haven't supervised any play with
Mchelle Cedillo, correct?
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A Correct.

Q You haven't seen how Mchelle Cedillo at any
point interacted with her peers in person, correct?

A Correct.

Q You haven't seen how she interacts with
adults in person, correct?

A Correct.

Q You haven't seen any sanple play that she
has done in person, correct?

A Correct.

Q You haven't seen her and foll owed her over
the course of many, many nonths as you do with other
patients in your clinic, right?

A Correct. Now, you're tal king about in
person foll owed her?

Q That's what |'m asking.

A No. | was able to follow her on the
vi deot ape over tine clearly. | mean, | had videotape
evi dence for quite a long period of tine, for a period
of nont hs.

Q Yes, but not for years, correct? Fifteen
mont hs i s what you descri bed.

A No, we had years because the videotape that
was provided to me went at |east through her fourth
birthday, and let ne just finish. It was represented
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to nme that that videotape was basically all the

vi deot apes of Mchelle Cedillo that were avail able
fromthe tinme that the videotapes started until the
time that the videotapes stopped unless you're going
to tell me that's an incorrect assunption.

Q I would not tell you that that's incorrect.

A Ckay, sir.

Q Now what you described that you didn't do
with Mchelle Cedillo is what you would do in your
clinical practice, correct?

A Correct.

Q And you' ve described that your clinica
practice is the standard of care for an experienced
clinician such as yourself. That's what you testified
toalittle while ago.

A No. | stated that's what | do in ny office.
I know you use the words standard of care, but that's
what | do.

Q And you responded to that question.

A | agree with you. | said that's what | do
innmy office. So | agree with you

Q Right. So that is your standard of care?

A That is ny standard of care.

Q And you did not in offering this alternative
di agnosis for the purposes of litigation neet that
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standard of care that you would use in your own
clinical practice.

A Again, sir, what alternative diagnosis? |
don't understand what you nean by that.

Q The di agnosis that you offered earlier today
that Mchelle Cedillo did not have regressive autism
and that she in fact was autistic nuch earlier than
the Petitioners have clainmed she was. That's the
testinony that you' ve offered here, and that testinony
i s not based on the exercise of the standard of care
that you use in your clinical practice, correct?

A That is not based on what | do in ny
clinical practice. | agree with you, sir.

Q Let's tal k about the MVR and injuries that
m ght be associated with the MVR. I n your report

obviously you're focusing on the specific injuries at

issue in this case. |s that correct?
A Yes.
Q Do you have any information about other

injuries that mght be related to the MVR aside from

wei ght? | know you have tal ked about potenti al
measl es infection injuries. W'Il|l speak about those
| ater.

A | don't understand your question.

Q Are there any injuries that you would
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associate in your practice with the adnmi nistration of
t he MVR?

A Are you tal king about as a child
neur ol ogi st ?

Q I'"mtal king about as a child neurol ogi st are
you aware of any injuries associated with the MWR
vacci ne?

A Maybe |I'm m ssing what you nean. | don't
under stand what you nean by injury. No, seriously,
sir.

Q I"'msaying injury. Wat injuries do you
recogni ze as associated if any with adm nistration of
MVR?

A | don't understand what you nean by injury.
Can you expl ai n?

Q As a doctor what's your understandi ng of the
word injury?

A No, but, sir, you're asking the question,
and seriously, if it's your question | want to nake
sure that you give nme the definition about --

SPECI AL MASTER HASTINGS: Let nme try to help
you. He's asking do you know of any conditions,
illnesses or injuries, make it as broad as you can,
any ill effects brought on by the MW vaccine? D d
that do it?
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MR POMERS: That does it for ne.

SPECI AL MASTER HASTINGS: Al right.

THE WTNESS: That would be better. To ne
when you say injury it means sonething physically
happened to a person, like | hit sonmebody and they
have an injury versus sone sort of a conplication
which is | assume what you're saying, Special Master.
Is that correct?

SPECI AL MASTER HASTI NGS: Right.

THE WTNESS: Ckay.

MR PONERS: Conplications, conditions.

THE WTNESS: Of the top of my head in ny
clinical practice | don't think |I've ever seen a
complication from MVR from a neurol ogy standpoint if
that's what you're asking ne. 1've never seen that
anongst all the children in d evel and

MR, PONERS:. Yes. That's how | was asking

THE WTNESS: Yeah. | have not seen that,

BY MR POVERS:

Q Now, |'m curious that you make the
distinction that in your role as a neurol ogi st you
haven't seen any. |In any other role in which you've
served are you aware of injuries as we've broadly
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defined themthat are related to administration of the
MVR?

A You' re tal ki ng about involving the nervous
system or anything el se?

Q Broader. Anyt hi ng.

A Wll, | really have no opinion about the
ot her areas because that's not ny area of focus, so |
can't comment on that.

Q Now, |'m not asking for an opinion, |'m]just
asking it as a matter of fact, are you aware of any?
That's all |'m asking.

A No, I'm not.

Q Okay. Now, you know in the vaccine injury
programthere's a table of injuries. Are you fanmiliar
with that?

A Yes.

Q And that under certain tinme constraints one
has a presunption that the MVR caused encephal opat hy.

Is that correct?

A That is ny recollection. It causes
encephal opathy. I'msorry. Now that you' ve rem nded
me anaphylaxis clearly is | guess one would call it a

conmplication or reaction that can occur from al nost
any i muni zation so that anaphyl axis woul d be one
about which |I'm aware.
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1 Q Are you aware that MMR is a presuned cause
2 agai n, recognizing the |Ianguage of the vaccine table,
3 of encephalitis?
4 A | thought it was encephal opat hy.
5 Q Both. And if you don't know, you don't
6 know.
7 A Again, sir, to nmy knowl edge | thought it was
8 encephal opathy as defined by the table, and then the
9 tabl e defines what encephal opathy is.
10 Q Right. Okay. Are you aware that under the
11 table MVR can cause arthritis? 1In fact, it can be
12 presurmed to cause arthritis?
13 A | can't comment on that. | don't know
14 Q But you do know that arthritis is a disease
15 that affects the i mMmune system correct?
16 A It's one of the reasons. No. Arthritis can
17 be due to inmune problens? |s that what you nean?
18 Q Yes.
19 A Arthritis doesn't affect the i mmune system
20 Q Does it involve the i mune systenf?
21 A Is it associated with the i mMmune systenf? It
22 can be.
23 Q Ckay. Can the MVR vacci ne cause neasles in
24 an i mmune suppressed person?
25 A Cause clinical neasles?
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Yes.
A Don't know the answer to that, and |let ne
explain why. | know that when you have a regul ar

vacci nation you can get a nmld reaction that occurs in
the tinme course of a traditional neasles infection
that includes, you know, fever, coryza, rash, things
of that nature.

So ny assunption is that if you have a
measl es picture that can occur as a consequence of the
vaccination | assunme it can happen to anyone because
we know that's a nmild-like picture, but I'mnot
tal king about wild type neasles. Wre you talking
about vaccine neasles? That's all 1'Il really say
about that.

Q Right. Now, do you believe that the MVR can

cause Q@uillain-Barr, syndrone?

A No. | don't have any data to tell ne that
it can.
Q So does that nean that you do not have an

opi ni on one way or the other or that you have an
opinion and it is an opinion that rejects that causa
associ ati on?

A My answer to your question would be to ny
know edge there's no association.

Q How about acute di ssemi nating
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encephal onyel itis?

A Acut e di ssem nated encephal onyelitis?
Q Yes.
A If you' re asking on a theoretical basis

whet her it may, yes, on a theoretical basis it mght.

Q And how about paraplegia? Do you have an
opi nion as to whether the MVR vacci ne can cause
par apl egi a?

A Yes. To ny know edge it doesn't.

Q To your know edge can the MVR cause
transverse nyelitis?

A | don't have an opinion.

Q Do you have an opinion as to whether the MWR
can cause a seizure disorder?

A I think you need to give ne nore information
in that question because sei zure disorder, that neans
a chronic seizure disorder. You're tal king about
epi | epsy?

Q Just a sei zure disorder.

A Well, no. Seizure disorder or a seizure?

Q Sei zure di sorder

A MVWR can be associated with a seizure. A
sei zure can occur and tenporally related to MVR |
agree on that. Seizure disorder is a different
creature. To ny know edge there's no data telling us
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that MW itself causes a chronic seizure disorder
Q Wul d you be surprised to know that of al
the adverse outcones | just listed related to the M\R

those have been adverse outcones in which petitioners
have prevailed in the vacci ne programon causation?

A I would not be surprised, sir.

Q Do you have an opinion as to whether the MW

can cause attention deficit disorder?

A Yes.

Q VWhat ' s your opinion?

A No.

Q Do you have an opinion as to whether it can

cause learning disabilities?

A Yes.

Q VWhat' s your opinion?

A No.

Q How about behavi oral problenms. Do you have

an opinion as to whether the MVR can cause behavi ora
probl ens?

A Just a behavioral problemby itself with
not hing else? The child gets an MVR then years |ater
has a behavi oral probl em and nothing nore than that?
In other words, there's nothing else that's going on
in between? The answer is no.

Q Wul d you be surprised to know that the
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Department of Health and Human Services stipulated to
conpensation in a case involving all of those
condi ti ons?

MR MATANCSKI: Excuse ne, Your Honor. [|I'm
going to object to this |ine of questioning because of

t he rel evance.

SPECI AL MASTER HASTI NGS: | understand your
rel evance objection. | think we'll take it for what
it's worth.

Go ahead.

THE WTNESS: Let nme answer very sinply by
saying that assuming that the facts that you put in
pl ace were the only facts involved with the MVR and
that it was a child who got an MVR, nothing el se
happened and then |ater on had a |l earning disability,
attention disorder, and what was the third thing you
sai d, and behavior problens, |I'd have to read the
conpl ete record before answering your question and
seeing if you represented all the information
accurately.

BY MR POVERS:

Q But as you sit here today | was just asking
for your opinions in general not related to a
particular --

A But your questions are too vague w th not
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enough information within themin order to provide a
good opi ni on.
Q Al t hough you were happy to provide the

answers until the objection cane.

A No.

Q So we'll nove on to the next round of
questions.

A Sir?

SPECI AL MASTER HASTI NGS: Go ahead. Let's
just ask any further questions that you have.

MR MATANCSKI: 1'd ask that he spare the
argunent .

SPECI AL MASTER HASTI NGS: Pardon ne?

MR, MATANCOSKI: 1'd ask that he spare the
argument in asking a question.

SPECI AL MASTER HASTI NGS: Go ahead and ask
your questi ons.

BY MR. POVNERS

Q Now, the video analysis that you did today
and that Dr. Fonbonne did yesterday, this is sort of a
retrospect or a hindsight diagnosis, correct?

A It's retrospective, yes, and the reason it's
retrospective is because we're | ooking at a videotape
on a child about whom we actually do know t he out cone,
| agree with you, and on a child where the child is
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1 much ol der than when she was on the videotape, so by

2 definition that is retrospective.

3 Q Ri ght .

4 A No. | was going to state, and the

5 definition of retrospective is not hindsight, sir,

6 just to let you know that.

7 Q Okay. Thanks. Now, what do you think

8 hindsight is? Is it different fromretrospective?

9 A A retrospective study is when you have for
10 i nstance nedical records or medical information that's
11 here that has not been acquired in a prospective
12 fashi on and you go back and anal yze that information.
13 That's what retrospective neans. |t nmeans going
14 backwards. Hindsight basically neans that you're
15 | ooki ng back wi th foreknow edge al ready of what the
16 conclusion was, but that's not what retrospective
17 means.

18 Q But in this case |ooking back wth know edge
19 of the outcone, to that extent those two definitions
20 overl ap because you said it was retrospective in that
21 we know the outcone and you just said in defining

22 hi ndsi ght that part of the definition of hindsight is
23 that you know the outcone.

24 So we can agree that although they're

25 slightly different definitions, and we can have al
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1 the rhetorical angels we want dancing on the senmantic
2 head of the pin, the bottomline is that you know t he
3 out come, and you're | ooking back and you're

4 i dentifying events that support the outcone, correct?
5 A W ong.

6 Q That sure seens |ike what we saw.

7 A No.

8 SPECI AL MASTER HASTINGS: M. Powers and

9 doctor, | don't think it nakes a |ot of difference for
10 the outconme in this case what your corresponding

11 definitions of retrospective and hindsight. |It's very
12 obvious Dr. Wznitzer knew the outcome of Mchelle's
13 case as he viewed that videotape. So let's go on.

14 BY MR POVERS:

15 Q Now, as we've di scussed your anal ysis of

16 these tapes did not include a whole set of things you
17 woul d already do in your clinic if you were treating a
18 patient and di agnosing. W' ve already addressed that
19 i ssue. Have you ever done an anal ysis of your
20 reliance on videos in your practice to see if using
21 those vi deos creates an over diagnosis, or an under
22 di agnosis, or an accurate diagnosis ultimtely of the
23 children for whom you reviewed the tapes?
24 A No.
25 Q So you' ve never designed a study to exam ne
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t hat question?

A No.

Q So you wouldn't know sitting here today
based on your clinical practice where you use the tape
how often the tape accurately woul d have predicted a
diagnosis that was | ater nmade, correct?

A Say that again. | didn't catch everything
you sai d.

Q What | was asking is that you've never done
a study or an investigation to see how accurately the
use of the tapes ultimately proved to be in your
diagnosis of a child with autisnf

A No.

Q So you don't know what any sort of error
rate there would be if any?

A In my clinical practice, no

Q Now, yesterday when Dr. Fombonne was
testifying -- and |'mgoing to ask M. Shoemaker to
help me out here -- there was a slide that was
presented, it was Slide No. 15, and we'll see if diff
can help us get that up. | want to ask you a couple
of things about that. | hate it when you see
application error.

SPECI AL MASTER HASTINGS: Well, we all have
a copy.
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MR POMNERS:. | was just going to say.

SPECI AL MASTER HASTI NGS: Maybe we can j ust
do it the ol d-fashioned way and | ook at our paper
copy.

MR. PONERS. Legal pad and paper, and I'm
happy with that.

Doctor, do you all have a copy that you
coul d pass on?

MR MATANOSKI: W don't. W didn't expect
that Dr. Wznitzer would be --

BY MR PONERS

Q Here we go. Al right. Now, Dr. Wznitzer,
on your nonitor there can you see the slide? It's
call ed the devel opnmental trajectories in ASD

A Yes, sir.

Q Have you ever seen this slide before?

A Yes, | have.

Q In what context have you seen this slide?

A In a review of sone slides fromDr. Fombonne
| ast week.

Q Okay. Now, when did this review of slides
wth Dr. Fonbonne --

A | didn't revieww th him | |ooked at the
sl i des.

Q You | ooked at his slides?
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A | just |ooked at the slides.

Q So were you looking at his slides in
preparation for your testinony today?

A No.

Q For what purpose were you | ooking at his
sl i des?

A To nmake sure there was no overlap in what we

wer e sayi ng.

Q Did you review the slides or any other
materials that any other witness was going to be using
in their testinony?

A No.

Q Do you know whet her your presentati on was
shared with any other w tnesses before they testified?

A | have no idea.

Q Okay. Now, in |ooking at the slide we have
a very straight line. I'msort of color blind. |Is
that |ike a turquoise? The straight line that's the
hi ghest line of all then

A Yes, sir.

Q Now, that line as | understand is the
trajectory of normal devel opnent that you woul d expect
inthe child. |Is that correct?

A Yes, sir.

Q And the vertical axis represents
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devel oprnental mil estones, and the horizontal axis is
time, so that as you go up that slope you are
devel opi ng over the course of time in a normal way.

Is that accurate?

A Yes.
Q Now, as it's drawn here this is a very,
very, very thinline. Is it fair to say that the

range of what constitutes nornmal devel oprment is
broader than a single point to point [ine? 1Is that
accur at e?

A Yes, sir, it is.

Q So can you tell by looking at this graph how
broad that |ine ought to be to capture normnal
devel oprent over tine?

A No. | have no information about exactly
what is represented on the Y axis, what part of the
devel oprent, are we talking total devel opnment or are
we tal ki ng about specific devel opnental issues?
Therefore, to nake the line thin or thick would be
irrelevant in this circunstance.

Q So based on this slide one cannot have an
informed i dea of what the range of normal devel opnent
inachild wuld be, correct?

A To ny know edge that's not the purpose of
this slide. Wuat this slide is to show devel opnent a
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1 trajectory. | mean, it says it on top. It doesn't

2 say range of developnental trajectory. So what we do
3 is we take a child and this is the child's

4 devel opnental trajectory, the normal child's

5 devel opnental trajectory.

6 You can change what the Y axis represents

7 dependent on which child it is and have it do it

8 within the normal range. That is how | interpret what
9 the -- what color did you say that line is?

10 Q You know, you could tell ne.

11 SPECI AL MASTER HASTI NGS: Just say yel | ow.
12 MR, PONERS:. Yellow. Yes. | honestly can't
13 tell.

14 THE WTNESS: GCkay. That's how | interpret
15 the yellow line, sir.

16 MR PONERS:. Ckay. Go ahead. W can pul

17 t hat down.

18 BY MR PONERS

19 Q Now, the use of the video that you enpl oyed
20 here, and again this is not to get into an argunent
21 about semantics, and |'m happy to use your term This
22 is a retrospective use of video in order to arrive at
23 a diagnosis. |Is that correct?
24 A The answer is yes and no; in that it is
25 retrospective. But in the circunstance here, we know
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the diagnosis. The use of the video is not to arrive
at a diagnosis. The use of the video is to try to
establish the onset of the condition. Do you
understand the difference between the two points?

Q Well, ny question is, were you using this
vi deo, using retrospective analysis, to establish a
diagnosis? |If so, ny understanding is that your
answer is no.

A Well, no, sir, | didn't say that. Again, as
| stated to you before, because in this circunstance
we know t he diagnosis. The diagnosis is autistic
disorder. Al | used the video to define is the onset
of the features of autistic disorder, know ng the
child' s diagnosis. It's just a defined onset. If |
may use an anal ogy. ..

SPECI AL MASTER HASTI NGS: Vell, | think
you' ve answered the question.

THE WTNESS: Okay, yes, sir

SPECI AL MASTER HASTINGS: To the extent you
two fine gentleman can avoid sparring over semantics,
that sparring is not helping us |earn about the case.
So do the best to try to accommbdate each ot her and
see if we can get through this.

BY MR PONERS

Q Now you're not aware of any error rate that
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1 woul d be applicable to using this retrospective

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 169 of 238

1723
W ZNI TZER - CRCSS

1 analysis. Is that right?

2 A No, |'m not.

3 Q Are you aware of any studies that have

4 exam ned the potential error rate for using

5 retrospective video analysis to confirm di agnoses of

6 aut i sn?

7 A No.

8 Q In your experience, has your reliance on

9 usi ng retrospective video anal ysis has that ever

10 produced a result that was not later confirned by a

11 full on-clinical diagnosis?

12 A Again, |I'mconfused. | mean, | know the

13 clinical diagnosis. The issue is, in other words, if
14 | looked at a videotape of a child and saw features

15 simlar to Mchelle Cedillo; and then | ater on asked
16 mysel f, was this child devel opnmentally normal or not,
17 t he answer woul d be no, |'ve never had that occur.

18 Q You' ve never gone back and | ooked at video
19 and said, yes, this is just at odds with the di aghosis
20 that we know we have in hand?
21 A Not in this circunstance; not in the
22 circunstance of a child with autism no.
23 Q So as far as you know, again, the error rate
24 woul d then be zero.
25 A In my clinical practice, for |ooking at
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vi deos to define the onset of the condition, and when
t here have been features consistent with simlar
things that were cited to Mchelle Cedillo, that is
correct. It's been consistent with the later

di agnosi s.

Q Are you famliar with any studi es that have
reached the conclusion that using retrospective video
anal ysis can lead to an over-di agnosis of autisn?

A I"'mfamliar with studies that have been
done that analysis of the video at a very young age,
under 12 nonths of age, can over-call features where
not all the children end up having ASD, but nmay have
ot her devel opnental issues.

Q I just mssed the term over-call?

A May over-call ASD, but the children may have
ot her devel opnental issues. That, I'maware of. |'m
not aware of |ooking at videos at ol der ages.

Q When you say very young ages, again, you

just mentioned one year?

A Under one year.

Q Under one year.

A Yes.

Q And that's a significant anount of the video

here, when Mchelle was one year or |ess in age.
A Let ne answer your question, if |I may. It
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is probably a small najority of the entire video that
| wat ched.

Q A small?

A Majority -- yes, | would just say maybe a
small mgjority.

Q So by that, you nmean slightly nore than
hal f?

A I"'monly counting by the nunber of pages.
The real way to really do this, sir, and | don't have
time to do it now, is to sit down and count m nutes.

Q Ckay.

A Qbviously, | don't have the availability of
counting m nutes.

SPECI AL MASTER HASTINGS: Let's don't try to
do that. Go ahead.

MR POAERS: And | would not suggest it.

THE WTNESS: But if you take that as an
answer, there's still a significant amount of tine for
whi ch we have video at and after one year of age, even
if we use that information for analysis. Furthernore,
if we have video at and after one year of age, but
before the MVR i mmuni zati on that shows features
consistent with ASD, it confirnms the findings that you
had under one year of age, and tells us that they were
not an over-call
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BY MR. POVNERS:

Q Now your work, | think you've testified is
primarily as a clinician, correct? | nmean, you do
some research, and you do sonme publishing, in addition
to your clinical work?

A Yes, sir.

Q And in reviewing the CV that you submtted,
| saw three papers that seemto be related to autism

Does that sound correct?

A No, there's nore.
Q Because | saw one on autism and tuberous
scl erosi s.

A Yes, sir.

Q And there's one with an open clinical trial
of Ri speridone?

A Yes.

Q Anot her was a hi gh dose Magnesiumtest. You
were |ooking for the efficacy of that.

A Yes, | nmean, | think you nust have m ssed
some of the other papers.

Q ["lIl go back and review. Those are the
three that |1 saw

A I'"'m happy to tell you where the other papers

Q Yes, what are they?
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A Soon after the Risperidone paper, there was
anot her paper that dealt with side effects of
Ri speridone, which included a sizeable nunber of ny
patients frommy autism population. If you read the
paper, you'd know that that's where they were
recruited. Therefore, it had to do with the
theoretical concept of possible drug side effects in
this popul ation, as well as in kids who don't have
ASD.

There was a paper that was witten by David
Mendel baum that dealt with sensory notor issues from
our longitudinal study of children with ASD, nental
retardation, and nornal devel opnent, that was
published either late |last year or earlier this year
i n devel oprental medicine in child neurol ogy; and
there was a review article that | wote with -- I'm
bl anki ng on Susan's |ast nane Sarah's |ast nane, --
Sarah Spense, if |I'mnot nistaken, that had to do with
di agnosi s and assessnent of autism

Q Was that a diagnosis assessment in case
managenent ?

A No, that was an article fromsem nars and
pediatric neurology, if I"'mnot mstaken. That's in
addition to the book chapters.

Q Right, and | saw the book chapters. |
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wasn't inquiring about those. The scientific journa
articles that you've witten, those articles don't
deal with issues of causation in autism do they?

A The article with Sarah does, insofar as we
tal k about the wite-up. | nean, if you' re talking
about the work-up that we do to try to determne the
reason why autismis, there's an algorithmin there
that di scusses the work-up

Q And work-up is the diagnostic work-up?

A Yes, well, remenber, again sir, as | stated,
it's not the diagnosis of, autismis a clinica
diagnosis. What it is, is further nedical eval uation
to see if we can identify the reason why the autism
iS.

Q Wul d you say the reason to see why the
autismis, it would be the autismin that particul ar
patient?

A Yes, for instance, tuberous sclerosis,
Fragil e X Syndrone, marcochronosone 15, conditions of
t hat type.

Q I want to shift gears and talk a little bit
about your comments on Dr. Kinsbourne's expert report
and your comments on his testinony. You spent sone
time tal king about the Rubenstein and Merzenich -- |
don't know the fellow, but I'll just call it the
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Mer zeni ch paper -- the 2003 paper. Do you recall that
di scussi on?

A Yes.

Q You recall tal king about the hypotheses that
wer e being advanced in that paper. Do you recall that
part of your testinony?

A The hypot hesis that was in that paper, yes.

Q If we could have Slide 22, | don't think
we' ve had a chance to load this into our computer
But if you all would be so kind to put Slide 22 up
that woul d be hel pful.

SPECI AL MASTER HASTINGS: Slide 22 of what?

MR POAERS: | don't know what exhibit this
was for the Respondent.

SPECI AL MASTER HASTINGS: O his slides?

MR POAERS: O Dr. Wznitzer's slide
presentation, yes.

SPECI AL MASTER HASTI NGS: Ckay.

BY MR PONERS

Q That slide is a quote fromthe paper. So
this isn"t your testinony. This is a quote that you
pul led fromthe paper, correct?

A Yes, sir.

Q And it states what their hypothesis is, and
that's the hypothesis that you were di scussing in your

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 176 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1730
W ZNl TZER - CRGSS

direct testinony, correct?

A Yes, sir.

Q Now i n describing their hypothesis, as | was
taking notes, | heard three different terns that you
used. | want to explore themagain, not as a natter
of playing semantics, but when we start tal ki ng about
scientific definitions and lay definitions, | think
it's going to be inportant, because it's going to
relate to evidentiary issues that we're going to need
to explore.

So | say that as a preface. That's not a
sparring match, and | don't intend it to be that. |
hope it doesn't turn into that. But | sinply want to
get clarification so | understand what your testinony
neant .

Now |'ve heard three different terms that
were used, it sounded |like, interchangeably to ne --
theoretical, hypothetical, and that is a postul ate.
Did you nean to use those three terns interchangeably?

That is, do you think that they all mnmean the sane

t hi ng?

A These are the terns that the authors used,
and basically, | was quoting fromthe authors.

Q Well, | see the hypothesis, but you used the

terns theoretical and postulate. But those are al so
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what they use?

A Can we nove two slides forward? These are
t he aut hor's words.

Q Yes, so it's a postulate and it's
t heoretical .

A And hypot hesis, plus all these words, were

used within the sane page.

Q Yes, alnost in the sanme paragraph, if |
recall.

A The first two were used in the sane
paragraph. The other was in the follow ng paragraphs.

Q They were very close together in that paper.

A Yes, sir.

Q VWhat ' s your understanding as a scientists of
what the word "hypot hesi s" neans?

A Hypothesis is an idea that is proffered.

Q And if a hypothesis is proffered in a peer
reviewed scientific journal, you would agree with ne
that it's a hypothesis that is at |east consistent
with the evidence that is described in that peer
review journal article. Is that a fair statenent?

A Sometines -- I"'mnot trying to be
argunmentative. But it really depends on the journal,
and it depends on its rules for how they accept
articles. | read the small print fromthe editorial
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section for how sonetines they'll take hypothetica
nmodel s from a substantiation

I, personally, don't knowin this journa
what their criteria are. But we just say that the
evi dence that they used to try to support the
hypot hesis, in terns of fram ng why this hypothesis
shoul d be studied, is sonething that usually has a
basis. Do you understand what I'mtelling you?

Q Yes, and in this case in particular, aside
fromwhat the journal's standards were, you would
agree that in this particular article, the hypothesis
that is put out here is consistent with the evidence
that's contained within the body of the article.

Wul d you agree with that?

A I think the words you used are perfect, sir;
that it's the evidence within the body of the article,
whi ch nmeans that there very well nay be evidence
outside the article that does not support it, which is

true in this case. But it's not within the article.

Q So the hypothesis is based on evidence,
correct?
A No, | want to nmake sure that we understand

that there's evidence that they have, and then they
formul ate a hypothesis to say this is how we want to
expl ain the evidence. The evidence doesn't support
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it. The hypothesis is an explanation. Do you see the

difference? It's semantic, but it's critically

i nportant.
Q Ri ght .
A Because if you have evidence to support a

hypot hesis, this article does not contain evidence to
support a hypothesis. This article contains evidence,
and then the authors are trying to tie it together in
a hypot hesi s.

Q Right, and | was actually going to ask if
that is one of the definitions of a hypothesis; that

it is sonething that is postulated in order to explain

evidence, in an effort to explain evidence. |Is that
right?
A | guess you can say it. But as long as we

qualify here, that the evidence does not support or
confirmthe hypothesis. Do you understand what |'m

trying to say there?

Q But the evidence, at |east, does not
contradict the hypothesis. |Is that fair?
A Ri ght, there very well nmay be sone evidence

within there that would contradict it. But the idea
that overall, they're saying, we have an idea. Here's
the reason why we have the idea. Now we need to go
prove the idea.
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The idea there is the hypothesis, and that's
what this article contains entirely. There are sone
i deas and here's the forrmulation of how ! tie these
i deas together, and now | need to prove them They
provide nothing within the article about proof.

Q So you say there's nothing in the article
that woul d prove whether the hypothesis is true or
not ?

A Because they say it. That's what they
state; that the article states that it's a hypothesis.
| really don't want to play senmantic ganes. But |I'm
afraid that you may not be reflecting accurately what
hypot hesi s does and how you build a hypot hesi s.

If I have sonme information that's avail able
to me, | can see how !l can tie it all together. For
i nstance, an exanple would be, the grass is green.
Thi s sounds absurd, but I'mjust going to say it. A
hypot hesi s is, someone goes out there every night and
paints it. Then you need to do research to see
whet her that hypothesis is supported or not.
Here, we have a |ot of statenents of, the
grass is green, the grass is green, the grass is
green, with the hypothesis put together with
information. Then they say, we need to go out and see
whet her we can prove that this idea is correct or
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incorrect. That's what this article is saying.
Q As you understand it, they're using the
wor ds postul ate, hypothesis, and theoretical. Is it

your understanding they're using those words
i nt er changeabl y?

A | think here they are. 1In fact, | think
that, yes; that basically they' re interchangeable.
They all basically nean we have an idea. It's
specul ative right nowin nature, and it either needs
to be confirnmed or refuted. The only way to do it is
to do further research

Q Now you mentioned that you're not aware of
any research in this area, after the 2003 publication
of this paper?

A No, I'mjust not aware; no, sir.

Q You're just not aware of it. So if there's
research going on out there, it's sonething that's
unknown to you, in terns of whether it's going on and
what the content mght be.

A | have not seen anything that's been
proffered to support it, sir. There's nothing that
I"ve seen that was published that was directly rel ated
to this idea.

Q Well, let's talk about the idea alittle
bit. | nmean, the basic hypothesis here, as
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1 understand it -- again, in ny |lay person understanding
2 -- is that there is a balance or an equilibrium of

3 excitatory and inhibitory activity in the brain. 1Is

4 that correct?

5 A Yes.

6 Q And that there are brain function probl ens

7 that are caused by disequilibriumbetween the

8 inhibitory and the excitatory, correct?

9 A That's the hypothesis, yes.

10 Q And it could be a result of one or perhaps
11 both an increased excitation on its own, assum ng

12 i nhibition stays the sanme. That is excitation goes

13 up. It could also be that excitation stays the sane,
14 but inhibition goes down; or it could be that

15 i nhi bition goes down and excitation goes up. Is that
16 correct?

17 A Yes.

18 Q Now al |l of those potential outcones, those
19 are all consistent, isn't it true, with what we know
20 about brain biochem stry.
21 A | really don't understand the question, sir.
22 It's too vague of a question; biochem stry of what?
23 Q Is there anything that we know about brain
24 bi ochem stry that is inconsistent with the excitation
25 i nhibition functions as two different functions in the
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1 brai n?
2 A Ch, no, we have excitation and i nhabitation
3 functions in the brain; yes, sir.
4 Q So that's well known. That's accepted.
5 A That's accepted, right.
6 Q Now we al so know that excitation and
7 inhibition are related to things |ike cytokines,
8 correct?
9 A The way |'I1 answer you is, yes, | know that
10 cyt oki nes have an influence. They have a
11 neuronodul aratory influence. | can't give you
12 speci fics about excitation inhibition.
13 Q Now you woul d al so agree that astrocytes
14 help with synaptic function in the brain, correct?
15 A Oh, yes.
16 Q And astrocytes help with regul ating
17 m tochondria metabolismin the brain, or the function
18 of mtochondria in the brain, excuse ne.
19 A | don't understand that statement. That
20 doesn't nake sense to ne.
21 Q Do astrocytes help control the flow of
22 glutam ne in the brain?
23 A G uta what?
24 Q G utam ne; am| pronouncing that right?
25 A G ut am ne.

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 184 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1738A
W ZNI TZER - CRCSS
Q A utamne and glutamate are different
t hi ngs.
A G ut am ne?
Q AMI-NE
A Yes, they deal with glutamne in the brain.
Q And astrocytes activate neurons?
A They nodul ate. They nodul at e neuronal

function. That's a different word than activate.
Q Ckay.
A A better word is nodul ate.
Q And this is involved with the
neurotransmitter activity. |s that correct?

A Yes, sir.

Q Now there are pre-synaptic neurons. 1Is that
right?

A Yes.

Q Pre-synaptic neurons, do they rel ease

gl ut am ne?

A No.

Q What do they do with glutam ne?

A They take it up. They don't release it.

Q So post-synaptic neurons are not the neurons
that pick up gl utam ne?

A No, glutamate is the neurotransmtter, not
gl ut am ne.

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 185 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1739
W ZNl TZER - CRGSS

Q And astrocytes play a role in nodul ating the
activity of glutam ne as a neurotransmtter

A G ut anat es.

Q I"'msorry. I'msorry. | was getting ahead
of nyself. So the astrocyte do nodul ate and are
involved in glutamate in the brain.

A Wl l, no, your original statenment was
correct. They are also involved with glutam ne. But
you were tal king about the neurotransmtter,
gl ut amat e.

Q Exactly; now pro-inflammatory cytokines --
if pro-inflammatory cytokines exist at a high level in
the brain, isn't it true that the pro-inflammuatory
cyt oki nes can produce sort of a globalized or non-

| ocal excitation of brain activity?

A | can't answer that question. It's too
vague.

Q Well, you particularly took issue in your
report -- and let's go ahead and maybe get your report
up on the screen -- with sonething that Dr. Kinsbourne

said. What we're referring to, this is Respondent's
Exhibit DD, | believe, the Doctor's Export Report.
SPECI AL MASTER HASTI NGS: VWhat page are we
going to |l ook at?
MR POMNERS:. |'ve got to find ny gl asses. |
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believe it's page one -- page three.

SPECI AL MASTER VOWNELL: M. Powers, it's
nunbered in the upper right hand corner.

MR. PONERS: Yes, and on this screen, it's
so hard to read the small print. | was straining.
But in the third paragraph, the second half of that --

SPECI AL MASTER HASTI NGS:  Agai n, what page
are we on?

MR. PONERS: We're on page three.

SPECI AL MASTER HASTI NGS: Page three, thank
you.

MR, PONERS. Page three, paragraph three

SPECI AL MASTER HASTI NGS: kay.

BY MR POVERS:

Q Now at the very bottom you take issue with
Dr. Kinsbourne statenent. Dr. Kinsbourne said this in
his report. "Chronic inflanmation has been found in
the cerebrum and the cerebell umof children with ASD
that is consistent with the effect of chronic virus
infection." Then that quote closes, and you say that
it's not supported by this nedical literature;
referring to a Baunman and Kenper report. Aml
interpreting that correctly?
A No, it's based on the neuropat hol ogy

reports, the daily report, as well as the Bauman and
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Kenper, and the Kenper and Baunan reports.
Q Ckay, now since those papers cane out back

in 1998, there was another paper published; and this

is from Respondent's expert report. It was an
attachnent to Dr. Zinmernan's expert report. It's
something that he cited in his paper, and | just have

the tab on that as Tab 51. But | don't know if that
mat ches the record we have -- | nean, if that matches
the Court's exhibit.

If we could zero in on the top half, this is
page one. The nanme of the article is Neuro-di al
Activation and Neuro Inflammtion in the Brains of
Patients with Autism and this is a paper by D ana
Vargas, and Dr. Zimerman is one of the co-authors or
co-investigators on this paper. Do you see that on
t he screen, Doctor?

A Yes.

Q Now hal fway down in the very top of the
page, there's a sentence that begins, "W
denonstrate.” Do you see that? |[|f there's any way we
could zero in on "We." "W denonstrate an active
neur oi nfl ammatory process."”

Now Dr. Ki nsbourne described an active
neuroi nfl ammatory process. |s that correct?

A No, he specul ated on the presence.
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Q But he's describing sonmething, and then we
see a study that describes the same thing, an active
neur oi nfl ammat ory process.

A No, that's not what Dr. Ki nsbourne stated.
Dr. Kinsbourne specul ated that sonething |ike that
m ght be present. That's what he stat ed.

Q And we know that at least in the subjects in
this paper, that the very thing Dr. Kinsbourne was
describing, as a hypothesis, is in these fol ks
actively confirned an active neuroinfl ammtory
process.

A Bef ore | answer your question, because it
woul d not otherw se be fair without nme being fully
informed what is going on, | want to | ook at the
paper .

SPECI AL MASTER HASTINGS: |'msorry, you
want to know what ?

THE WTNESS: | would like to | ook at the
paper in toto, and not just take one sentence out of
cont ext .

SPECI AL MASTER HASTI NGS: Do you have a copy
of that paper?

SPECI AL MASTER VOWELL: It's Exhibit 61, Tab

SPECI AL MASTER HASTINGS: We'Il get you a
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copy of the paper.
BY MR. POVNERS
Q So as we get a copy, let nme just ask, have

you seen this paper before it was referred to just a
monment ago by ne?

A I've seen this in the past, yes.

Q VWhen do you recall last seeing it?

A Well, when it cane out.

Q And you realized Dr. Zi mrerman was one of
the experts that filed an expert report on
Respondent's side in this case, correct?

A I know he was one of the experts. | don't
know if he did or didn't file a report.

SPECI AL MASTER HASTINGS: Did you get a
copy?

SPECI AL MASTER VOAELL: | think you need to
hand it to the witness, if you would, M. Chin-Caplan.

SPECI AL MASTER HASTINGS: The idea is to
give it to the w tness.

BY MR PONERS

Q So go ahead and take the tine you need, and
then if you could | ook up when you're done.

A Now go back to your question, sir.

Q Have you had a chance to review t he docunent
that was handed to you? This is the Vargas/Zi mernman
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article.

A Yes, sir.

Q And in that article, would you agree that
the investigators in this study did find active
neuroi nfl ammatory Proc. 8, an active neuroinflammuatory
process in the cerebral cortex. Do you agree with
t hat ?

A That's what they wite here. Yes, that's
what they wrote.

Q And they also found the activation of
mcroglia and astroglia, correct?

A That's what they wote; yes, sir.

Q They al so found this neuroinflanmatory
process, not just in the cerebral cortex, but in the
white matter and in the cerebellumof autistic
patients, correct?

A Yes, that's what they wote, sir.

Q Dr. Kinsbourne, in part, in his hypothesis,
relied on a finding that there is an active
neuroi nfl ammatory process in the cerebral cortex,
didn't he?

A Yes, he did.

Q And he relied on the presence of an active
neuroi nfl ammatory process in the white matter and in
the cerebellum correct?
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1 A | don't remenber that he did. | just

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 235 Filed 04/29/08 Page 192 of 238

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1745
W ZNl TZER - CRGSS

renenber he stated a neuroinflamatory process in the
brain. | think that's what he stated.

Q And he specifically did say that the
i nflammat ory process involved an activation of
mcroglia and astroglia, correct?

A I know he stated there was an activation of
mcroglia. | don't renenber that he said astroglia.
If you can show ne it, then I'd be happy to be
rem nded.

Q But you're not sure, sitting there right
now, whether he said that or not?

A | don't renenber if he said that or not.

Q You also recall that he testified that the
pro-inflammat ory cytoki nes, anong the various
cytokines in the brain -- that the pro-inflamuatory
cytokines in his hypothesis were the nost prevalent in
the brain, correct?

A That's what he stated, yes.

Q And that is a finding that they found in the
subjects in this study; that the nost preval ent
cyt oki nes were pro-inflanmmatory cytoki nes, correct?

A | don't see that witten in the abstract,

Q It says that MCP-1 and 2 or grow h factor
Beta 1, derived fromneuroglia were the npst preval ent
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cyt oki nes?

A That's what they wote, sir.

Q Okay, they also indicate or they say that
their findings indicate that innate neuroi nmune
reactions play a pathogenic role in an undefined
proportion of autistic patients, and |I'm just reading
their abstract.

A You're reading it into the record, and
that's what they wote.

Q And Dr. Kinsbourne tal ked about innate
neur oi mmune reactions that mght play a role in an
undefi ned popul ation of autistic patients, correct?

A | don't remenber himusing those words.

Q You're not saying he did. You just don't

rememnber ?

A | don't remenber himusing those words.
That's all | can say.

Q Do you know Dr. Zi nmerman professionally?

A Professionally, | know him

Q "' msorry?

A I know hi m professionally, yes.

Q And do you know Dr. Vargas?

A No.

Q Do you know any of the other authors or

i nvestigators that are on this article?
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1 A No.
2 Q As far as you know, by professional
3 reputation, Dr. Zinmerman is a good researcher and a
4 good doctor?
5 A I have no comment. That part, | don't know.
6 I just don't know himwell enough. [|'ve net him
7 professionally at a few neetings.
8 Q So you don't know himwell enough to forma
9 pr of essi onal opi ni on?
10 A Exactly, sir; | would be lying if | gave
11 somet hi ng, one way or the other.
12 Q Now you testified, as | think we referenced
13 before, that you' re not aware of any other research
14 going on, after the 2003 article by Rubenstein and
15 Merzenich. |s that correct?
16 A Mer zeni ch?
17 Q Mer zeni ch
18 A Yes.
19 Q Al right, are you aware of any Nationa
20 Institute of Health Study that's ongoing, that is
21 | ooki ng at potential treatnment nodalities arising from
22 the theory that neuroinflanmation may play a role in
23 some autistic patients?
24 A Is that a spin-off on the Merzenich question
25 or is that a different question?
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Q It's a different question.
A | just want to make sure in ny mind. | am

not aware, one way or the other

Q Are you aware of whether Doctors Vargas and
Zimerman are continuing to do additional research
with an eye towards publishing papers further
devel opi ng the neuroinflammatory theory inplicated in
some autistic patients?

A | am not aware, one way or the other.

Q One way or the other -- you nentioned at
anot her point in your testinony that you were invol ved
i n ongoi ng research in pharnmacokinetics. Aml

recalling that correctly?

A Phar macoki netics, yes.

Q Phar macoki netics -- who funds that work?
A | don't know.

Q Do you raise the noney for that work?

A No, | don't raise the noney, no.

Q Who does rai se the noney for that work?

A Probabl y our Pharmacol ogy Research Unit.

Q VWhat's your role in that ongoing research?

I nean, just literally, functionally, what do you do?
A Functionally, | recruit the patients.
Q And these woul d be patients from your
clinic?
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A Yes, ny clinical practice.

Q You al so nenti oned sonewhere early on in
your testinony that out of all the children that you
see -- because you don't just see autistic children --
you see a range of patients that include non-autistic

children, also?

A Yes.

Q If I recall, you said sonething along the
lines -- and you could probably clarify, because |
just scribbled something down -- that about one

quarter of the children that you see end up being
di agnosed at your clinic as autistic. Did | state
that correctly?

A No.

Q You renenber tal ki ng about one quarter?

A I was asked about what percentage of ny
patient popul ation has a diagnosis of an autistic
spectrum di sorder.

Q Does that include patients who canme to the
clinic with a diagnosis already?

A Yes.

Q And it includes patients who arrive w thout
a di agnosis, but who are then di agnosed?

A Yes.

Q So that's the total. So 25 percent of your
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patient casel oad, so to speak, is nade up of children
who have an auti sm di agnosi s?

A Yes, and | just want to tell you that it's a
nunber | cane up with as a round-about figure, just
| ooking at how ny clinics are set up, how often | see
patients and stuff like that. Since about a quarter
of ny clinics are autismclinics, | see only kids with
autismor the question of autismthere.

Then within ny non-autismclinics, |
actual ly have a percentage of kids within those
clinics who al so have a di agnosis of autism Twenty-
five percent may be accurate and may be an under-call.

Q Yes, and it sounded |ike an estimate. But |
was just trying to get an idea of what universe that
25 percent represented. So it does involve people who
come in wthout the diagnosis, and people who cone in
with the diagnosis, and that's your total. Has that
twenty-five percent changed over tine?

A Yes.

Q In what way?

A It was |ower when | first started. The
other thing | really need to correct for you, to nmake
sure that you have an accurate understanding, is that
there is an influx and e-flux of patients.

In other words, | may see children and make
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a diagnosis of autism but that's basically why they
came to ne. They just wanted to have a di agnosis,
because they may live far away, or they may have ot her
providers, or they're fromout of the insurance
network and, therefore, basically want ny input.

I never see those kids again. The nunber
gave you, in ternms of the twenty-five percent, for the
most part, if you want to think of it as ny steady

patient cal cul ation

Q "' msorry?

A That's ny steady patient popul ation.

Q Ckay.

A Real i zing there's going to be sone infl ux

and e-flux.

Q Ri ght, but again, understanding if we use
that as sort of the population we're |ooking at, has
that twenty-five percent changed over tine?

A It has grown, and we've put linmts onit, in
order to make sure that ny nedical practice is not
solely autism It could be 100 percent. | nmean, if |
basically just changed nmy schedule tonmorrow, it would
be 100 percent. But we deliberately chose within the
practice that I would limt the nunber of kids that I
see, so that I would have a nore rounded child
neur ol ogy practice.
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Q And the twenty-five, you say, that has gone
up over time, do you believe that that represents the
fact that there are nore children at a higher
preval ence of autismin the pediatric popul ation over
time?

A Oh, there is a higher preval ence of
identified individuals; but nmy practice has not grown
because of that. M practice has grown because people
came to see ne for a diagnosis, because of ny
expertise in the area

Q But again, what was the termthat you used
peopl e who have an apparent -- what was the word you
just used? Wiat | was asking is whether you think the
increase in the proportion of children that you see as
being autistic children -- have the nunber of actual
autistic children in the popul ation increased?

A Not from ny popul ation -- the question you
asked ne was, in ny population, was the increase due
to the increased preval ence, and the answer was no.
The increase is due because of ny expertise. There's
enough kids with the diagnosis of an autistic spectrum
disorder out in the conmmunity, no matter what
preval ence nunbers you would want to use, for ne to
see.

Q Right, so it's alnost |like a selection bias
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t hat people are coming to you.
A No, it's not a selection bias. | have a

long waiting list for new patients in that regard, and
I"ve had a long waiting list of up to six nonths for
years.

Q Do you think that the actual rates of autism
have increased over tine in the US. pediatric
popul ati on?

A | agree that the preval ence rates have gone
up, yes.

Q And | ' m not aski ng about preval ence rates,
because that's based on a diagnosis, correct? Wen
you say prevalence rate, that's the rate at which
peopl e are di agnosed with autismin the popul ati on?
What do you nean by preval ence?

A It's the total nunber of individuals with a
| abel of an autistic spectrumdi sorder in the
popul ati on

Q And you do believe that that number has gone
up over tinme?

A The preval ence nunber clearly has gone up
yes.

Q Do you believe that the incidence of autism
has increased in the U S pediatric popul ation?

A | think there is no data to support that
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claimin any neaningful matter; and may |? Let ne
expl ai n why.

Q But | was unclear about the answer. Are you
sayi ng you don't have an opi nion, one way or the
other; or that you do have an opinion? | just wasn't
sure what the answer was.

A If youd let nme explain; may I, if it's all
right?

When | first started in child neurology and
seeing children with autism we had nuch nore
restrictive diagnostic criteria for autismand for
auti smspectrumdi sorder. There were very relatively
rigid criteria.

Soon afterwards, the criteria becane nuch
|l ooser. | can tell you that | used to see a lot nore
older individuals for first-tinme diagnosis in nmy early
years than | see now, which neans there was decreased
recognition

As we would normal ly expect with any kind of
a di agnosi s, when people are first going into things;
to sone degree, there is an el enent of over-|abeling
wher e peopl e have expanded the criteria beyond what
the DSMreal |y has defi ned.

In those circunstances, it's very difficult
to state that the incidence truly has witten, because
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we' ve got reasons why the nunbers have actually gone
up. |If we loosen the diagnostic criteria, there are
going to be nore individual s.

If we lead to earlier recognition and
earlier know edge of it, we're getting individuals
comng in at a younger age, who would not have cone in
bef ore.

If we have individuals who are using the
| abel in a sonewhat inappropriate fashion, we're going
to get over-calls. Therefore, to get an idea of
incidence, it's very difficult to answer your
question, because of all those factors.

Q Do you believe that you, in your clinic,
have | oosened your diagnostic criteria?

A Yes, we're following nore on the trend that
kids who, in the past, would not have fallen within
the autistic spectrum have now been included wthin
it, yes.

Q You nmentioned over-calling. Do you believe
that you, in your clinic, have over-called di agnoses?

A No, and | think |I answered that question for
you before; with the caveat of the answer that | gave
you earlier today about that. But as a genera
whol esal e over-call, because of a decreased know edge
of what the diagnostic criteria actually represents,
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the answer is no.
Q So you, in your clinic, would you believe

that you have over-di agnosed? That was another phrase
you used, just a nonent ago.

A No, that's not been happeni ng.

Q Now in the video testinony, or the
commentary on the video, that portion of your
testi nony, about how nuch tine did you spend preparing
to offer that testinony today? Do you have any idea?

A First, | reviewed the entire video, and |
thi nk we have three to four hours worth of video
there. | then replayed portions of that video. |
thi nk went back and re-checked sone of the portions,
because | wanted to be absolutely clear in ny mnd.
woul d probably say, in terns of playing the video
itself to nyself, and to define what's going on and
everything el se, at least six to eight hours.

Q How | ong does it take to do a clinical work-
up with a patient in your practice, in order to reach
a di agnosi s?

A Under an hour, for the nobst part.

Q And that obviously under an hour woul d
excl ude those instances where you have to foll ow those
peopl e over a significant anount of tinme in order to
reach a di agnosis?
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A | assunmed you neant the average patient that
comes to see ne.
Well, what's the range.
Well, no, the average patient is clearly

under an hour, and then there are some children who
show up, that you know within the first mnutes -- in
fact, parents will ask ne that question, because
that's what they suspected thensel ves.

So the range can be 15 minutes, to within
the hour; sonetinmes | spent an hour and-a-half, even
though it's supposed to be an hour, and then | run
late. But | do things like that.

There's only a very small nunber where
need to follow them out over tinme. That's probably
five percent or less of the children.

A Do you know what percentage of children that
you di agnosed where you revi ew videos; do you track
t hat ?

Q No, | don't really track it. | just
renenber these nounds of videos in my office, because
we recently noved. And | renenber a box, two boxes of
videos for children that | haven't reviewed. |If you
can figure a big shipping box and count the nunber in
t here.

So it's a sizeable mnority; we'll just say
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1 it that way. It's not a najority because in the

2 majority, there's no need. The information is quite
3 clear. |It's quite clear-cut, and the diagnosis can be
4 made.

5 Il only will ask for a video revi ew when

6 there's issues regardi ng diagnosis, or issues

7 regarding timng on onset.

8 In doing the video, when you do a video

9 review, about how nuch tine do you spend review ng

10 video on a typical case, where you feel that's called
11 for.

12 As much time as it's clinically indicated;
13 it depends on how nuch video the famlies give ne.

14 But if the famlies give ne three hours of video, |

15 will review all three hours of the video and then re-
16 review things. |If they give nme what they consider to
17 be half an hour or an hour, which is inportant, | wll
18 do that. |In other words, it's as nuch tine as is

19 needed to clinically conme to a conclusion that the
20 features that are there, are there, and that |I'm
21 confortable with these concl usions.
22 Q Are you aware of any other practitioners or
23 clinics in your field that rely exclusively on video
24 reviews -- particularly retrospective video reviews --
25 to either nake a diagnosis of autismor confirma
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di agnosi s of autisnf
A Wel I, maybe | m sunderstand your questi on.

What do you nean by "other"? AmI| aware of
i ndividuals out there who only do it solely by video,
and nowhere el se?

Q Ri ght .

A I am not aware of anyone who does it solely
by video, and that's the only thing they ever do.

Q Are you aware of any studies that m ght be
ongoi ng, that are | ooking to gauge the accuracy of
this retrospective video revi ew?

A |"msure there are probably studies that are
ongoing. I'msure there are. | just can't give you
the names of themright now.

Q Are you participating in any of those

studi es?
A No.
Q Do you have any plans to participate in

t hose studies?

A No.

Q Has anybody contacted you about
participating in such a study?

A No.

Q VWhat sort of treatnments do you typically --
or | shouldn't say typically, because | don't want to
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be too vague. What sort of treatnments do you use at
your clinic when you diagnose a child with autisnf

A For a child with autism first of all, it
depends why they cone to see ne. If a child with
auti smconmes to see nme because we have a di agnosi s,
but there's chall enging behaviors that are going on,
or just issues that require that -- for instance, ny
patient may have sl eep di sturbances or things of that
nat ur e.

Basically, | work on trying to identify
factors that are causing that behavior, which is due
to a functional analysis of behavior; and then
instituting interventions whether they' re behavi oral
or nedication-based, in terns of working with that.

If there's a child who's been newly
di agnosed with autism ny first reconmendati on al ways
is to get himinto an intervention program | provide
parents with a list of resources that are in the
community. | tell themto contact them find out what
resources that they' re confortable wth.

I tell parents to do sone reading regarding
autism so they're confortable about the diagnosis. |
ask themto also do sone readi ng about what type of
interventions are avail able, so that they understand
what's to be done in that regard. So in other words,
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it really depends why they're there and what the issue
is.

Q And when you say "interventions", what are
you speaki ng about ?

A Educational interventions -- we may have
children who get put into a discrete trial training
program W may have children who get put into a
floor-time type program W may have children who get
put into a nore eclectic, which neans a m xed usage,

i ntervention program depending on what the child's
i ndi vidual needs are, in ternms of what's being
i dentified.

These are the kinds of interventions, if the
patient has chal |l engi ng behaviors that we believe
woul d be responsive to behavioral strategies; get him
hooked up with sormeone to work on those behavi ors.

As | stated before, if the child is not
sl eeping at night, which is a very commbn occurrence
in this population, we help themin that regard, in

terns of getting themto sleep.

Q I've heard of sonething called ABA applied
behavi or.

A That's discrete trial training

Q "' msorry?

A That's also discrete trial training. ABAis
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the generic term But the specific strategy that Ivar
Lonmas tal ked about was a discrete trial training, ABA
program

Q And so are those synonynous terns?

A No, discrete trial training is a form of
ABA. But the kind that people normally use is this
discrete trial training technique

Q Do you do anything that m ght be ternmed a
bi onedi cal intervention?

A Coul d you be nore specific, what you mean by
bi onedi cal ?

Q Well, I'mjust using the termvery broadly.
If you have an understandi ng, you could answer the
question, based on what your understanding of it is.

Because you' ve tal ked about educational interventions

and behavioral. [I'mjust wondering if there's any --
A I"mreally serious, sir. | really don't
know what you nmean by the term | mean, you're the

one who used the term So that's why I'mtrying to
figure out, what does "bionedical" nean.

Q So when you hear the term "bi omedi ca
treatnent” as it applies to autism that termis
meani ngl ess to you?

A I want to know what you nmean. | have to be
very careful.
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SPECI AL MASTER HASTI NGS: Well, he's asking
you the questi on.

THE WTNESS: It's not meani ngless to ne.

If you' re saying that we do nedical intervention, ny
medi cal intervention may not be pharmacol ogic in
nature. M nedical intervention will be counseling
the famlies and working with them getting hooked up
with the behaviorist to work on sone things.

For instance, if a child s not sleeping at
ni ght because the child has poor sleep hygiene, |
don't give himdrugs. | basically work on parenting
strategies to help the child devel op good sl eep
hygi ene.

Do | use nedications in the managenent; yes.
Do | use some naturalistic interventions? The answer
is yes. | use all those as we see fit for the child.
If that's what you mean by bi onedical, then that would
be the answer.

BY MR PONERS

Q Yes, that is helpful; and particularly since
you nentioned two specific things. One, was that
naturalistic?

A Yes, sir.

Q And t he ot her was nedi cati on.

A Yes, sir.
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1 Q Coul d you descri be what you describe as

2 naturalistic? What are sone of those treatments or

3 i nterventions?

4 A The main one that | use is Melatonin for

5 sleep. It's very helpful in this population. Now in
6 that situation, also, I may have fam |ies who contact
7 me and say, we want to do some vitam n therapy. Wat
8 do we do? How do we dose it? Then ny nurse will

9 provide themwi th the information about howto do it.
10 I may have families who contact nme and say,
11 we want to do sone other suppl enent therapy. Wat do
12 we do? How do we dose it? W give theminformation
13 about how to do it appropriately and where to access
14 the preparati ons.

15 I may have famlies who cone to ne and say,
16 we want to do special diets. W discuss it. | tel

17 themwho to talk to, where to get hooked up, what

18 readi ng they have to do in order to inplenent the diet
19 and answer feedback about what happens.
20 Q And when you nention diet, | mean, |'ve
21 heard of the GFCF gluten-free, casein-free.
22 A That's the one that parents always ask me
23 about .
24 Q Ri ght, and so when you were just saying you
25 hel p parents who raise that issue do it appropriately,
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that you're tal king about the gluten-free, casein-free
diet?

A Yes, sir.

Q Ckay, are there any other naturalistic, as

you frane the therapies that you do?

A Those are the nmain ones that cone to mnd.

Q How about nedi cations?

A | use nedications as clinically indicated
for the children. For children, primarily, | use
medi cations for sleep, when it's indicated. | use
medi cations for anxiety. | use nedication for

obsessi ve conpul sive disorder, for ADHD, nopod
di sturbances, aggression, and viol ent behaviors, when
we can't define an obvious trigger or a physical
reason why that may be occurring.

| use nedication for the managenent of
epi |l epsy when it occurs in this population. |'msure
there's a few other reasons, but those are the nain
ones.

Q Do you have a sense what proportion of your
autism patient popul ation is being prescribed the
medi cati ons that you were just tal king about?

A The difficulty with your question, if | may
answer it in this way please, is that there's an
i nherent bias. Usually, the children with autism who
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1 don't need any kind of nedication, | discharge them by
2 the time they get to the early school -age years, and

3 tell the parents, call nme if you need ne.

4 The ones who do need to continue to be

5 treated, especially with nmedication, will stay in ny

6 practice. Therefore, | would say the majority. But

7 again, it's a select group, and it's not really an

8 accurate reflection of the patient population that I

9 initially see.

10 Q So it's a majority of a subset of your

11 patient popul ation.

12 A Yes, sir.

13 Q Vll, I'"mcurious then. Do you have an idea
14 of what portion of your patient population you

15 continue to treat on an ongoi ng basis, as opposed to
16 discharge? | guess that's the word.

17 A | don't think I've ever done the nunbers

18 It's a good question. |'ve never done the nunbers.

19 Q Then this is sort of the same question on
20 the naturalistic treatnments that you do. Do you have
21 an idea of what percentage of your autistic population
22 you are working with on naturalistic treatnents?
23 A Let ne split it into two parts for your
24 answer. | can tell you that the majority of ny
25 famlies will try naturalistic treatments. It's only
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a percentage of those that will actually call and
discuss it with us; and in the others, they inform e
after the fact. Here's what we're doing; here's what
is going on. Therefore, | can't give you an exact

nunber. But | knowit's the majority who actually try

somet hi ng.

Q Do you believe that auti smcan be cured?

A Not in the traditional sense, no.

Q Do you believe in any sense that autismcan
be cured?

A When | say not in the traditional sense,

it's that | think you can outgrow it or get to the
poi nt where functionally, it does not interfere with
your day-to-day functions. | would consider that to
be a cure, in the sense that when that happens, the
individual is able to function adequately w thin
soci ety.

Q Do you have a sense of what percentage of
your patients, given that definition, you would say
have been cured?

A Under 10 percent, that's all that | can tel
you.

Q Do have a sense of what that percentage
m ght be within the |arger popul ation of children? Do
you have any idea?
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1 A No.
2 Q Is it an area that you've |ooked at, have
3 you?
4 A I've looked at it in the past, but | can't
5 quote nunbers to you right now.
6 Q Do you believe that there is a phenotype of
7 auti smthat woul d be described as regressive autisnf?
8 A Yes.
9 Q What percentage of the autistic popul ation
10 do you believe has regressive autisnf
11 A The traditional nunbers that people provide
12 is let's say 15 maybe 20 percent. | think sone of
13 those nunbers are clouded by historical issues in
14 terms of famlies giving an inaccurate history.
15 It's not the famly's fault. They're
16 basically giving a history where enough information is
17 not gl eaned, probably in the 15-to0-20 percent range.
18 Q That 15-to-20 percent range, as far as you
19 know, has that percentage remai ned constant over tinmne,
20 or has it changed?
21 A I think nmore recently we've been trying to
22 get good, accurate nunbers. The nunbers we've had in
23 the past were not that accurate, so there's no good
24 answer to your question.
25 Q So it would be fair to say that you just
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don't know?

A There is no answer; therefore, we can't know
if there is no good answer.

Q You nmentioned a term in describing the
process of Mchelle Cedillo, as stagnated. Do you
recall using that termin direct testinony?

A Yes.

Q Stagnation, is that a clinical tern?

A No, that's just ny term

Q Is there a distinct phenotype of autismthat

stagnation applies to?

A There is a phenotype that people will
descri be, that they would say is nmore |ike the word
pl ateau. Sone people have witten about that.

Now, M chelle Cedill o, because she has
several factors that we need to consider w thin her
situation. One factor is that she clearly showed
features early on before her first birthday.
Therefore, there was a devel opnental progress that was
t here.

The second one is that, even at her first
bi rt hday, when you watch her behavior and watch her
actions, and also read the records as far as we have,
she clearly was not devel opnentally at an age-
appropriate |evel
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Therefore, she may not really fit the true
phenotype of what people tal k about in terns of
pl ateau in auti sm because she has nore of an early
onset with associated cognitive inpairnent.

Q So this plateau, and I'mjust trying to get
the termstraight again, diagnostic terms. M
under st andi ng a nonent ago was that stagnated and
pl ateau, you were sort of using as roughly equival ent
terns?

A No.

Q Ckay, that's fine.

A When | used the word, | wasn't using it as a
di agnostic word. But what we had was that we saw t hat
her devel opnent was slow during that tine period. But
we al so noted that her devel opnent was sl ower before
that tine period.

Q When you say we, using the plural, who were
you referring to?

A The medi cal records tell ne. She was late
in snling, according to the nedical records. She had
sone issues that | think was identified in ternms of
perhaps the sitting.

' m concerned about the history
11
/11
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1 that was given to us about wal ki ng at age sixteen
2 mont hs. Because, again, the only representation | have
3 of wal king at sixteen nonths is wal king with support
4 and not wal ki ng i ndependent|y.
5 The video tape that we have, show ng
6 Mchelle Cedillo at the playground in February of
7 1996, which puts her at about seventeen-and-a-half
8 months, if I'mnot m staken, still shows that she
9 needs to have soneone hold her hand in order to do
10 supportive wal king. |t suggests that she may have
11 some delays in terns of her notor devel opnent.
12 Q | don't want to interrupt you, but that's
13 not ny question.
14 A But that's what |I'msaying. So the thing
15 is: basically the information | get fromthe nedi cal
16 records, that's what | neant by we.
17 Q So you and the records are the collective
18 pl ural ?
19 A Yes.
20 Q So when you say we or us, you're talking
21 about you and the medi cal records.
22 A In this case, |I'mtalking about the records,
23 yes.
24 Q Because there's nobody el se that you worked
25 with in order to reach the conclusions that you
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1 reached in this particul ar case?

2 A There is no one else. These were totally

3 reached in an i ndependent fashion.

4 Q Compl et el y i ndependent ?

5 A Total ly.

6 MR POVNERS: | think we're done.

7 SPECI AL MASTER HASTINGS: Al right. Any

8 questions for this w tness?

9 Let me ask the Doctor, there's been the

10 di scussi on about whether Mchelle's autismis properly
11 within the regressive category or not? Does that make
12 a difference to your view of the case on the causation
13 i ssue?

14 THE WTNESS: No, may | expl ain?

15 SPECI AL MASTER HASTINGS: o ahead.

16 THE WTNESS: W have two issues here. One
17 i ssue, as you pointed out, was: Was there truly an

18 autistic regression?

19 Yet, | don't think we have any firm
20 docurentation in the nedical records that there was
21 really a | anguage regression, as | had stated earlier
22 today in ny testinony. The reason we don't have this
23 i s because, the history that we obtained, is that the
24 words that were present were words primarily used in
25 imtation.
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On the video tapes, which are really only a
recorded record of Mchelle Cedillo's functioning
during that time period on which the questions are
derived, we really don't see any word use bei ng done.
And there were plenty of opportunities on those video
tapes for us to see words, or hear words.

I nmean when we tape children, we always tape
them sayi ng words. Therefore, the final regression is
aloss of askill. In this case, it would be the | oss
of language. There is no |loss of |anguage because it
was not real |anguage that we're tal king about.

That's No. 1. No. 2, as | stated before, in
my interpretation of the video tapes, there is clear-
cut evidence of features within the early autism
phenotype bei ng present on the video tapes, supporting
the fact that regression isn't there.

But, now, to answer your question: Let's
assune that regression did occur, sir. Because
think that that is also what you're asking. For
regression to occur, we still have the statenment nade,
and please tell me if I'"'mwong, but my understandi ng
of the case, that the regression occurred as a
consequence of exposure to an MVR vacci ne and entry of
a neasles virus into the brain that caused the
autistic regression. That's ny understanding, in a
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nut shell, of what their case is.

The difficulty in that situation and why |
answered no is that it does not follow any biol ogic
nmodel of a neasles infection of the brain, that's No.
1. And we do have biol ogic nodel s that have been
present for generations of neasles infection of the
brain: Post-infectious encephal onyelitis, neasles
i ncl usi on body encephalitis, and SSPE. W have those.
So now we have nothing that follows along that's a
ti me-proven infection nodel that affects the brain.

In addition to that, the only basis upon
which we're reaching this conclusion is Dr.

Ki nsbourne's testinony. There is no physical evidence
that there is neasles in the brain. Neuro- imaging
| ooks normal. There's no evidence there.

We have no spinal fluid to look at to see if
there's an inflammatory process. |t was never done.
In other words, the workup that you would normally do
to say: Is there neasles virus in the brain? is not
there. The virol ogist probably can give you sone nore
sophi sticated testing that m ght be appropriate, but
it's not been investigated, so people are saying:
Therefore, it nust be there.

We don't have a biologic -- we're not
following with the known biologic nodel. There's an
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1 i nvocation of a novel, never-heretofore-defined node

2 that not even the mnimal eval uation bei ng done that

3 woul d be done in a standard assessnent of children

4 with an infectious process of the brain.

5 I don't function on hypotheticals; | don't

6 function on speculation. | function on information

7 and that's not here. Therefore, that's why my opinion
8 is that whether or not there is a -- that whether or

9 not there is truly a regressive autism it doesn't

10 mat ter.

11 SPECI AL MASTER HASTINGS: Al right. Any

12 question?

13 SPECI AL MASTER CAMPBELL- SMTH. 1'd like to
14 follow up with what Dr. Wznitzer said.

15 FURTHER CROSS- EXAM NATI ON

16 BY M5. CHI N- CAPLAN:

17 Q If you were to find a nmeasles virus in

18 spinal fluid how woul d affect your opinion?

19 A Wel I, the question, define -- first of
20 all --
21 Q If tests revealed that?
22 A Wll, if yoUdo a test, we would actually
23 culture a neasles virus out of there, you' d find RNA
24 which is just a whol esale fingerprint.
25 Q What woul d you need?
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A What would | need? It's not enough to find
avirus that's in there. You' d also have to find --
you' d al so have to have the clinical picture that's
consistent with the viral infection.

Ri ght now, we don't have a clinical picture
Again, there's a speculation that's present. 1In a
way, you may find a virus in there, but it has nothing
to do with the autism It nmay be something that's
there, you know, concurrently, just to give you --
there's several possibilities.

One is: It's alab error. Two is: It's rea
but it's not related to what's going on. Three is: It
may be related to what's going on. |If it's related to
what' s going on, we ought to be able to follow the
bi ol ogi ¢ nodel s that previously exist.

I nmean children have had exposure to neasles
virus for generations and generations and generati ons.
We should see that there's a biologic nodel that fits
that. Again, as | stated, if we posit a newer novel,
bi ol ogi ¢ nodel, then we -- you need to get evidence
that what you find there is directly related to what's
going on in the brain that we see; there's evidence of
inflammation in the brain, which is what we woul d see
with the nodels that we have at the present tine.

W just -- we don't have that kind of
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i nf ormati on.
Q So if I can rephrase what you've said to

make sure that | understand: Even if you had that
finding, the finding of neasles, sone presence,
somet hi ng having been tested in the cerebral spina
fluid --

A Yes.

Q -- and there would an indication perhaps of
measl e virus there. That alone, in the absence of, as
you described it, clinical findings, or a pattern that
does not mimic what we know to be established
bi ol ogi cal nodels for neasles virus in the brain, your

opi ni on does not change?

A My opinion can't -- it would not change.
What | would need is nore than just the virus. |If you
cane to ne and said: | have virus -- the other

exanple, the other reason |'mgiving you this is that
we know the natural history of neasles virus
i nvol verrent in the brain.

When you' re | ooking at neasles virus,
irrespective of you know -- the ones that are
persistent, and there are two that are persistent:

M BE and SSPE. The natural history, w thout
intervention, is basically: neurologic deterioration
and death
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Therefore, if, in this case, you said: |'ve
found sone virus, where is the rest of that pattern of
t he neurol ogi c inpairnent and neurol ogi c
deterioration, the changes on inaging, things of that
nature that we woul d expect normally to see when you
have a persistent virus that basically is causing, as
was stated, is continuing to injure the brain,
suggesting that it is a progressive process. It's
ongoi ng.

| need a clinical history. |If you give ne
the clinical history, you give ne the virus, and then
I would pay serious attention to these kinds of
cl ai ms.

SPECI AL MASTER HASTI NGS: Any redirect for
this wtness?

MR MATANCOSKI: We will, but we thought we'd
like to take a break.

SPECI AL MASTER HASTI NGS: Let's take a 15-
m nute break at this point. W'IIl neet back at 3:30
p. m

(Wher eupon, a short recess was taken.)

THE CLERK: Pl ease rise

SPECI AL MASTER HASTINGS: Al right. W're
back fromour afternoon break. W're going to have
the redirect examof Dr. Wznitzer. W have attorney
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1 Johnson on for the Respondents, so please go ahead,

2 sir.

3 MR JOHNSON:. Thank you, sir.

4 REDI RECT EXAM NATI ON

5 BY MR JOHNSON:

6 Q Dr. Wznitzer, on cross-exam nation, you

7 wer e asked a number of questions about your diagnostic
8 met hods in your clinical practice, and then your use

9 of videos in this case. And I'd like to ask you sone
10 questions about that. First of all, when you reviewed
11 the videos, you already had a diagnosis for Mchelle
12 Cedillo, is that right?

13 A Yes, | did.

14 Q VWhat was that diagnhosis?

15 A That she had an autistic disorder

16 Q Did you have materials that were already

17 avail able to you fromyour review of the case fil es,
18 that supported that diagnosis?

19 A Yes, | did.
20 Q What was the purpose of review ng the
21 vi deos?
22 A The purpose of review ng the video tapes was
23 to tine the onset of the autistic features, just
24 solely that.
25 Q Are you famliar with studies that support
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that the review of videos for that purpose can be
hel pful ?

A Yes, | am

Q What kinds of things in the videos that you
reviewed were you | ooking at to help you establish the
time of onset of Mchelle Cedillo' s autisn®

A I was | ooking for several things. No. 1,
and not necessarily in any specific order, | was
| ooking for the quality of comruni cati on behavi or that
she mani fested. | was |ooking for the anpunt of
utterances, the anpunts of vocalizations that she had,
the type of noises, or sounds that she made. Did
hear any words at all during the entire tine that, if
you took the tape out and listened to it w thout her
there, that it would be understood to be a word. |
didn't find that there were any words that | could
hear. | found that there was a decrease in the anount
of total utterances, which really neans how much
talking -- or how many sounds she nmade. That's not
tal king. How many sounds she made, the quality of the
sound that she nade were actually delayed for age
When they were, she was babbling at too | ate of an age
when she -- I'msorry, she was naki ng vowel sounds,
the A, O E cooing-type noises, when she should have
al ready been nmaki ng babbli ng, consonant-vowel
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1 babbl i ng, that was not there.
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1 No. 2, | was | ooking for how she interacted
2 with individuals in her environnent. Did she provoke
3 the interaction, did she pronote the interaction, or

4 was it that she was reacting to ot her people around

5 her ?

6 | basically could find no consistent

7 evi dence that she was actually seeki ng out and

8 pronoti ng and provoki ng, and encouragi ng and

9 initiating interaction with others in her environnent.
10 In addition to that, it took |onger than you
11 woul d normal | y expect for a child of her age, at the
12 various ages that we saw in the video, to respond to
13 basically social overtures, which includes

14 verbalizations fromfamly nenbers. And there were
15 some tinmes when she -- there were many tines, in fact
16 the majority of the tinmes when we didn't see a

17 response in the tinming that we shoul d expect.

18 That al so includes the issue of joint

19 attention, the ability to sustain and continue an
20 interaction with others in her environnent, which we
21 clearly found that there was poor evidence of on the
22 video. So there was nothing that was clearly
23 consi stent, and we woul d expect for a child in
24 infancy, in the early second year of life.
25 Lastly, and as telling as the other points,
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it was the presence of any repetitive behaviors. W
clearly saw on the video that she had a hand reguard
when it shouldn't be there. On the videos, part of
what | saw, part of other things that | reviewed, she
had hand mannerisms, including flapping and tw sting
of the hand that we saw |ater on in the video tape
after she was clearly identified as having autism and
with these behaviors being identified as being
autistic behaviors.

Basically, things falling into those four
categories: the presence of inappropriate repetitive
behaviors; the relative decrease in the anount of
joint attention that's expected for age; the
difference and the dimnution of the quality and
quantity of vocalizations; and the decrease and
somewhat -- | want to use the word inpairnment in
shared affect, basically those four points which are
inmportant in terns of trying to define whether you
have the early features of autism present during
i nfancy were there on the videotape, mani fested both
on the review plus many other portions that we did not
revi ew.

Q So, if | understand you correctly, you were
review ng the video tapes to identify early signs of
abnor mal behavi or and devel opnental del ays to
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establish the tine of onset, and not to establish the
diagnosis of autistic disorders, that's correct?

MR. PONERS:. Special Master, | amloathe to
interrupt with an objection, but this is a repeat of
the direct testinony. This is really a redirect, this
is a restatenent of the direct testinony that we heard
earlier.

SPECI AL MASTER HASTI NGS:  Sonetines that has
happened on redirect once or twice in ny |legal career
and we let it go in.

MR, JOHNSON.  Thank you, sir. [|'Il nove on.

BY MR, JOHNSON

Q Dr. Wznitzer, you were al so asked a series
of questions about an article by the |ead author
Vargas, a 2005 article; and you reviewed the article
while you were testifying, | believe.

Now does the Vargas article say anything

about a chronic virus infection in any of the study's

subj ect s?

A No.

Q Does the Vargas article nmention the neasles
Vi rus?

A No.

Q Does the Vargas article nmenti on MVR?
/11
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A No.
Q Does the Vargas article nmention glutanmate?
A No.
Q Does the Vargas article adopt, in any way,

the hypothesis that Dr. Kinsbourne has put forward
about glutamate levels in the brain?

A No.

Q At the conclusion of that article, did the
aut hors draw any concl usi ons about whet her neur al
i nflammation, that they may have found, was the cause
of autismor the effect of autisn? D d they nake a
concl usi on one way or the other?

A No, they did not.

Q Doctor, | would finally like to ask you a
few questions about the Rubenstein article that you
testified about on direct, and then were asked
questions about on cross.

As M. Powers pointed out, there were three
terns used. There was: theoretical, hypothetical and
postulate. You're a peer reviewer, correct?

A Yes.

Q VWhen you read over that article, did
measl es virus ever get nmentioned in that article?

A No.

Q Did MR ever get nentioned as playing any
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role in the hypothesis described in that article?
A No.
MR JOHNSON: | believe that's all | have,

SPECI AL MASTER HASTINGS: Al right. Any
recross, M. Powers?

MR. PONERS:. No, no recross, Special Mster.

SPECI AL MASTER HASTINGS: Al right. |
assunme that we're done with the evidence for today,
t hen.

MR MATANOSKI: Yes, sir, but there is one
brief matter that | could take up perhaps before we
| eave, for the record.

SPECI AL MASTER HASTI NGS: Ckay, go ahead

MR MATANCSKI: If we coul d approach the
bench.

SPECI AL MASTER HASTINGS: Well, | have one |
want to do, nmaybe it's the same one. | have one that

| want to do on the record, which is the notion that
was filed yesterday by the Petitioners. It was filed
electronically in response to exclude the expert
report and testinony of Dr. Bustin.

Now, that wasn't called to nmy attention
until today, though it was electronically filed
yesterday. | assume, by the reference to the expert
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report, Dr. Bustin filed the report as Respondent's
Exhibit UU on May 31st. It is a very short notion

The notion notes that this report was filed
on the eve of trial. It also says that it's
duplicative that the governnment has filed other expert
reports that address the sane issue, which is the
reliability of the O Leary | aboratory.

I amgoing to deny the notion to exclude the
expert report, and the testinmony for the foll ow ng
reasons: As set forth in ny evidentiary ruling, on a
different matter that was filed |last Friday, June 8th,
into the record of this case. A nunber of docunents
inthis case were filed | ate.

As a counselor, I"msure you re painfully
aware we took on a very ambitious tinetable on the
Petitioners' suggestions; and everybody has worked
enornmously hard the last few nonths to get ready for
this hearing on relatively short notice, given the
anount of issues, and the inportance of the issues
i nvol ved.

At one point, | set a date for the filing of
evi dence, a deadline of May 25th. A nunber of things
were filed after that, including quite a few by the
Petitioners, including an expert report of Dr.
Kennedy. For the nost part, neither side has objected
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to the other side filing a few things past that
deadl i ne.

Gt her than the other two, there were two
reports that cane fromthe UK litigation file. Those
were a separate matter, and there was a separate
fairness issue. | ruled on that and the witten
ruling was filed on June 8th. But, in ternms of just
the lateness of the filling, neither side has objected
to the other's late filing with the exception of this.

| think there is also a speci al
circunstance, with respect to this report of Dr.
Bustin. That this report of Dr. Bustin, as | read it,
was an answer to an expert report of Dr. Hepner, filed
by the Petitioners on May 22.

Now the Petitioners, it's inportant that the
Petitioners' expert reports were due February 20t h,
and four such expert reports were filed on February
20t h; and Respondent's reports were then filed on
April 24th.

So when the Petitioners filed a fifth expert
report on May 22nd, and then a sixth one |ater than
that. At sone tine, even after the May 25th deadli ne,
the Respondent did file Dr. Bustin's expert report on
May 31st as a response to that.

So, in the context of those facts, the fact
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that quite a few docunents from both sides had been
filed after May 25th; and the fact that this report
was a response to an expert report filed three nonths
late itself, | feel that it's reasonable to allow it
to be filed.

It is also true that there are other expert
reports in the file here that address this issue, the
issue of the reliability of the O Leary |aboratory,
but our posture, throughout the eighteen year history
of the programthat let each side file those expert
reports and present those experts that it wants to.
There may be nore than one report on an issue, but we
will let the parties put in what they want, and we'll
consi der it.

I do know that one of the experts that al so
addressed the issue. Dr. Gershon, the Respondent is
not putting on any oral testinmony fromDr. Gershon
So it may turn out to be sonewhat duplicative. W
really won't know until we hear the expert testinony,
but | am going to deny the notion.

Tonorrow, we have the testinmony of Dr.
Bustin and one other expert. M. Mtanoski, who is
the other one for tonorrow, Dr. Ward?

MR MATANOSKI: It's Dr. Ward, sir

SPECI AL MASTER HASTI NGS: Ckay. So that
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ends ny housekeeping matter. D d you want to --

MR. MATANCSKI: That's it, sir.

SPECI AL MASTER HASTI NGS: Was that the
matter you wanted to address?

MR. MATANOSKI: Actually, there is another
matter, but it's unrelated to housekeepi ng. Perhaps
we can do it off the record.

SPECI AL MASTER HASTINGS: Al right. s
there anything el se we ought to do on the record
t oday?

MR, MATANCSKI: No, sir.

SPECI AL MASTER HASTI NGS: Okay. Well, then
we are adjourned for the day. W will start again at
9:00 a.m tonorrow norning with the testinony of Dr.
Ward and Dr. Bustin.

(Whereupon, at 3:53 p.m, the hearing in the
above-entitled nmatter was adjourned, to reconvene
Wednesday, June 20, 2007, at 9:00 a.m)

I/
/11
/11
11
/11
11
/11
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