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White male former lieutenant colonel
in United States Army brought class ac-
tion suit claiming that he was illegally
retired because statutes and procedures
governing his selective early retirement
were violated and because Army’s race and
gender-based retention goals and retire-
ment selection procedure violated equal
protection component of Due Process
Clause of Fifth Amendment. The Court of
Federal Claims, 46 Fed.Cl. 793, ruled in
favor of plaintiffs on liability. In remedy
stage, the Court, 49 Fed.Cl. 720, Smith,
Senior Judge, held that constructive ser-
vice remedies, including active duty back
pay, were appropriate to remedy use of
discriminatory criteria by Selective Early
Retirement Board (SERB), rather than
‘‘harmless error’’ remedy of remanding en-
tire case to Secretary of the Army for
reconsideration by reconstituted SERB.
Government appealed, challenging only
harmless error ruling. The Court of Ap-
peals, Friedman, Senior Circuit Judge,
held that harmless error analysis was to be
applied, with result that at most only about
one-third of involuntarily retired white
male officers would be reinstated; (2) con-
structive service doctrine was not inconsis-
tent with application of harmless error

analysis; and (3) remand to Secretary of
Army was warranted, but rather than ap-
pointing new SERB to make new recom-
mendations for retention and release, Sec-
retary would be able to follow alternative
procedure if, in his informed discretion, he
deemed it appropriate.

Reversed in part and remanded.

1. Armed Services O10

Harmless error analysis was to be
applied in remedying use of discriminatory
criteria by Selective Early Retirement
Board’s (SERB) in recommending involun-
tary retirement of certain Army officers;
at most only about one-third of involuntari-
ly retired white male officers would have
been retained had Board not been inappro-
priately instructed to give minority and
female officers preferential treatment, and
there was no reason that group should
receive substantial financial windfall, in
form of back pay, they would not and could
not have received even if Board proceed-
ings had been wholly free from taint.

2. Amicus Curiae O3

Court of Appeals would decline to con-
sider arguments made by amici that none
of parties had made or adopted.

3. Courts O96(1)

Decisions of its predecessor courts are
binding precedent in Court of Appeals for
the Federal Circuit.

4. Armed Services O11

Under ‘‘constructive service doctrine,’’
military personnel who have been illegally
or improperly separated from service are
deemed to have continued in active service
until their legal separation.

 See publication Words and Phras-
es for other judicial constructions
and definitions.
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5. Armed Services O13.6(1)

Constructive service doctrine was de-
signed to permit award of back pay to
service person injured by improper termi-
nation of his service, and thereby denied
financial and other benefits he should and
would have received but for the improper
termination.

6. Armed Services O10

In applying harmless error analysis to
remedy discrimination against white male
Army officers selected for involuntary re-
tirement, remand to Secretary of Army
was warranted but, instead of appointing
new Selective Early Retirement Board
(SERB) to make new recommendations for
retention and release, Secretary would be
able to follow alternative procedure if, in
his informed discretion, he deemed it ap-
propriate.

John K. Larkins, Jr., Chilivis, Cochran,
Larkins & Bever LLP, of Atlanta, Georgia,
argued for plaintiffs-appellees.

Robert M. Loeb, Attorney, Appellate
Staff, Civil Division, Department of Jus-
tice, of Washington, DC, argued for defen-
dant-appellant.  With him on the brief
were Robert D. McCallum, Jr., Associate
Attorney General;  and Marleigh Dover,
Attorney.

Barry P. Steinberg, Kutak Rock, of
Washington, DC, for amici curiae Ronald
Alvin, et al., and Michael Christensen, et.
al.  Of counsel on the brief was William A.
Aileo, Attorney at Law, of Springville,
Pennsylvania.

Before LINN, Circuit Judge,
FRIEDMAN, Senior Circuit Judge, and
PROST, Circuit Judge.

FRIEDMAN, Senior Circuit Judge.

The Court of Federal Claims held that
the proceedings by which an Army Board
recommended the involuntary retirement
of certain Army officers were constitution-
ally invalid because of instructions by the
Secretary of the Army that the Board give
minority and female officers preferential
treatment.  The court further held that
the harmless error concept was inapplica-
ble in this case.  The result of the latter
ruling was that many non-retained white
male officers who would not have been
retained even if the Board had not given
preferential treatment to minority and fe-
male officers, nevertheless would be rein-
stated as of the date of their involuntary
retirement and receive back pay to that
date.  The government here challenges
only the court’s harmless error ruling.
We reverse that ruling.

I

A. The facts forming the background
of this suit, as found by the Court of
Federal Claims, Christian v. United
States, 46 Fed. Cl. 793, 798–99 (2000), and
as supplemented by the record, are undis-
puted.

In 1992, the Secretary of the Army
(‘‘Secretary’’) convened a Selective Early
Retirement Board (‘‘Retirement Board’’),
pursuant to 10 U.S.C. §§ 611, 638, to rec-
ommend Army lieutenant colonels for in-
voluntary early retirement.  The Secre-
tary issued lengthy detailed instructions to
the Board, which was told to select for
early retirement a ‘‘minimum’’ of 1210 offi-
cers and an ‘‘optimum’’ of 1452. (The
Board reported that it recommended 1169
officers for early retirement.)  ‘‘[B]ased on
the guidance’’ in the instructions, the Re-
tirement Board was directed to ‘‘determine
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which officers to recommend for selective
early retirement by first determining an
order of merit list of the officers consid-
ered.’’

One section of the instructions, cap-
tioned ‘‘Minority and Female Officers,’’
included the following provisions:

a. The Army is firmly committed to
providing equal opportunity for minority
and female officers in all facets of their
career development, utilization, and pro-
gression.  The goal for this board is to
achieve a percent of minority and female
officers recommended for early retire-
ment not greater than the rate for all
officers in the zone of consideration.
This goal is important because, to the
extent that each board achieves it, the
Army at large will have a clear percep-
tion of equal opportunity and the officers
not recommended for early retirement
will enjoy the opportunity for continued
career progression to the benefit of the
Army. This goal is not intended as guid-
ance for you to meet any ‘‘quota.’’

b. In evaluating the records of mi-
nority and female officers, the board
should consider that past personal and
institutional discrimination may have
disadvantaged minority and female offi-
cers.  Such discrimination may include,
but certainly is not limited to, dispropor-
tionately lower evaluation reports, as-
signments of lesser importance or re-
sponsibility, and lack of opportunity to
attend career-building military schools.
Take these factors into consideration in
evaluating these officers’ potential to
make continued significant contributions
to the Army.

c. Prior to recess, the board (in the
report of officers recommended for early
retirement) must review and report the
extent to which minority and female offi-

cers were recommended at a rate great-
er than males and non-minority officers.

The instructions specified four ‘‘phases of
deliberation’’ through which the Retire-
ment Board should proceed.  For phase
two, in which it was to ‘‘Evaluate minority
and female goal attainment,’’ the following
directive was included:

(2) If there are adverse deviations in
the minority or female selection rates
overall or within a specific career field,
the board will reevaluate and may re-
vote the files of the minority and female
officers keeping in mind the factors con-
tained in paragraph 4 of Enclosure 1.
After revoting an officer’s record, the
relative standing will be adjusted.

The Retirement Board’s proceedings for
early retirement involved 4522 lieutenant
colonels.  In making its recommendations,
the Retirement Board followed the four-
phase procedure, only the first two steps
of which are relevant here.

In phase one, the Retirement Board re-
viewed and evaluated the officers’ records
and based thereon established the compre-
hensive ‘‘order of merit,’’ as directed by
the Secretary’s instructions.  In phase
two, the Retirement Board determined the
‘‘optimum number’’ of officers to be rec-
ommended for early retirement and then
applied that number to determine the di-
viding line on the ‘‘order of merit’’ list be-
tween those to be retained and those to be
retired.

At the conclusion of the phase two de-
terminations, the percentage of minority
officers to be retired was greater than the
overall retirement rate for all officers.
The Retirement Board then reevaluated
the records of the minority officers, and
selected a number of them for retention.
It recommended 1052 white male lieuten-
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ant colonels for early retirement, with 3067
retained;  and 131 minority and female of-
ficers for early retirement, with 341 re-
tained.  (There may be some overlap with-
in these categories.)

In its ‘‘After–Action Report,’’ the Retire-
ment Board stated that in its initial deter-
minations in phase one:

The Board did not meet its minority
selection goal.  Minority officers were
selected for early retirement at a rate of
29 percent in comparison to the overall
selection rate of 25.8 percent.  Upon
completion of the Board’s initial deliber-
ations, it reevaluated minority officer
files.  The Board identified some minori-
ty officers whose records warranted re-
consideration to ensure they had not
been disadvantaged by past personal or
institutional bias.  A revote was con-
ducted resulting in a number of minority
officers being selected for retention on
active duty.

B. The appellee Christian, a white lieu-
tenant colonel who was involuntarily re-
tired as a result of the Retirement Board’s
proceedings, filed in the Court of Federal
Claims a class action complaint, seeking
retroactive reinstatement and back pay.
Count IV of his first amended complaint
alleged that, ‘‘by imposing unlawful gender
and racially classified retention goals TTT

and selection consideration factors, and un-
lawful, gender and racially classified reme-
dies for the possible disadvantages of so-
cietal discrimination,’’ the Secretary and
the Retirement Board ‘‘violated plaintiff’s
constitutional right to equal protection
guaranteed under the Due Process Clause
of the Fifth Amendment of the United
States Constitution.’’

In its first opinion, the Court of Federal
Claims granted summary judgment for

Christian on his constitutional due process
claim in Count IV. Christian, 46 Fed. Cl.
at 815.  The court held that the Secre-
tary’s instruction to the Retirement Board
‘‘created a race and gender-based goal and
that it required consideration of different
factors in evaluating minority and female
officers than when evaluating white male
officers,’’ and that it therefore was subject
to ‘‘strict scrutiny,’’ ‘‘must serve a compel-
ling governmental interest, and must be
narrowly tailored to further that interest.’’
Id. at 803 (citation omitted).  The court
concluded that the instructions did not
meet those requirements, and that the
‘‘Army’s affirmative action program for the
1992 [Retirement Board] TTT violates the
Due Process Clause of the Fifth Amend-
ment.’’  Id. at 814.

The court also certified as the class for
the action ‘‘the male nonminority officers
selected by the [Retirement Board] for
retirement.’’  Id. at 816–17.

After further proceedings, the court is-
sued a second opinion dealing with the
remedy.  Christian v. United States, 49
Fed. Cl. 720 (2001).  It ruled that all mem-
bers of the class were entitled to reinstate-
ment as of the date of their initial illegal
discharge and back pay and other reme-
dies from that date to the date of their
proper discharge.  Id. at 722, 728.  The
court rejected the government’s proposed
‘‘harmless error’’ analysis, under which the
government proposed to establish a new
selection board to determine which retired
officers were harmed by the instructions,
i.e., who would have been retained had the
instructions not been given.  Id. at 721.
Instead, the court applied the ‘‘construc-
tive service’’ doctrine, under which mem-
bers of the military who have been im-
properly discharged are treated as having
continued to serve until they are properly
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discharged;  they are therefore entitled to
back pay and allowances for that period of
constructive service.  Id. at 721–22.  See,
e.g., Tippett v. United States, 185 F.3d
1250, 1255 (Fed.Cir.1999).  The court held
that Christian’s retirement was both ‘‘in-
voluntary’’ and ‘‘also legally improper, be-
cause the revote and the evaluation crite-
ria in the [instructions] violated the equal
protection component of the Fifth Amend-
ment’s Due Process Clause.’’  49 Fed. Cl.
at 722.

The court certified the case for interloc-
utory appeal under 28 U.S.C. § 1292(d)(2)
and this court authorized the government’s
appeal.

II

A. The doctrine of ‘‘harmless error’’ is
a well-established settled principle of fed-
eral law.  In the recent case of Texas v.
Lesage, 528 U.S. 18, 120 S.Ct. 467, 145
L.Ed.2d 347 (1999), Lesage contended that
the University of Texas, in denying him
admission to a Ph.D. program, used a race-
conscious admissions program in violation
of the Equal Protection Clause of the
Fourteenth Amendment.  In seeking sum-
mary judgment, Texas ‘‘offer[ed] evidence
that, even if the school’s admissions pro-
cess had been completely colorblind, Les-
age would not have been admitted.’’  Id. at
19, 120 S.Ct. 467.  The district court
granted summary judgment for Texas on
this issue, but the Fifth Circuit reversed,
viewing the question as ‘‘ ‘whether the
state violated Lesage’s constitutional
rights by rejecting his application in the
course of operating a racially discriminato-
ry admissions program.’ ’’ Id. at 20, 120
S.Ct. 467 (quoting Lesage v. Texas, 158
F.3d 213, 222 (5th Cir.1998)).  The Su-
preme Court summarily reversed.  It stat-
ed:

Insofar as the Court of Appeals held
that summary judgment was inappropri-
ate on Lesage’s § 1983 action seeking
damages for the school’s rejection of his
application for the 1996–1997 academic
year even if petitioners conclusively es-
tablished that Lesage would have been
rejected under a race-neutral policy, its
decision is inconsistent with this Court’s
well-established framework for analyz-
ing such claims.  Under Mt. Healthy
City Bd. of Ed. v. Doyle, 429 U.S. 274,
97 S.Ct. 568, 50 L.Ed.2d 471 (1977), even
if the government has considered an im-
permissible criterion in making a deci-
sion adverse to the plaintiff, it can none-
theless defeat liability by demonstrating
that it would have made the same deci-
sion absent the forbidden consideration.
Our previous decisions on this point
have typically involved alleged retalia-
tion for protected First Amendment ac-
tivity rather than racial discrimination,
but that distinction is immaterial.  The
underlying principle is the same:  The
government can avoid liability by prov-
ing that it would have made the same
decision without the impermissible mo-
tive.

Simply put, where a plaintiff chal-
lenges a discrete governmental decision
as being based on an impermissible cri-
terion and it is undisputed that the gov-
ernment would have made the same de-
cision regardless, there is no cognizable
injury warranting relief under § 1983.

TTT But where there is no allegation
of an ongoing or imminent constitutional
violation to support a claim for forward-
looking relief, the government’s conclu-
sive demonstration that it would have
made the same decision absent the al-
leged discrimination precludes any find-
ing of liability.

Id. at 20–21, 120 S.Ct. 467 (citations omit-
ted).
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Mt. Healthy involved a non-tenured
schoolteacher who challenged the school
board’s refusal to rehire him.  429 U.S. at
274, 97 S.Ct. 568.  He contended that the
Board’s decision was based on his exercise
of free speech rights protected by the
First and Fourteenth Amendments.  Id.
The Board contended that apart from the
constitutionally protected activity, it would
not have rehired him in any event.  Id. at
285, 97 S.Ct. 568.  The district court re-
jected the latter contention, and the court
of appeals affirmed.  Id. at 276, 97 S.Ct.
568.  The Supreme Court vacated the
court of appeals judgment and remanded.
It stated:

Initially, in this case, the burden was
properly placed upon respondent to
show that his conduct was constitutional-
ly protected, and that this conduct was a
‘‘substantial factor’’—or to put it in oth-
er words, that it was a ‘‘motivating fac-
tor’’ in the Board’s decision not to rehire
him.  Respondent having carried that
burden, however, the District Court
should have gone on to determine
whether the Board had shown by a pre-
ponderance of the evidence that it would
have reached the same decision as to
respondent’s re-employment even in the
absence of the protected conduct.

Id. at 287, 97 S.Ct. 568 (footnote omitted).

As these cases indicate, the Supreme
Court has recognized that a harmless er-
ror analysis is appropriate even for consti-
tutional claims.  ‘‘[T]he Court has applied
harmless-error analysis to a wide range of
errors and has recognized that most con-
stitutional errors can be harmless.’’  Ari-
zona v. Fulminante, 499 U.S. 279, 306, 111
S.Ct. 1246, 113 L.Ed.2d 302 (1991) (cita-
tions omitted).

Indeed, the harmless error principle has
been given statutory recognition in 28
U.S.C. § 2111 (2000), which provides:

§ 2111. Harmless error

On the hearing of any appeal or writ
of certiorari in any case, the court shall
give judgment after an examination of
the record without regard to errors or
defects which do not affect the substan-
tial rights of the parties.

It also has been recognized in Rule 61 of
the Federal Rules of Civil Procedure, and
in Rule 52(a) of the Federal Rules of Crim-
inal Procedure.

This court and its predecessor court
have applied the harmless error analysis to
military back pay cases.  See Lindsay v.
United States, 295 F.3d 1252, 1261 (Fed.
Cir.2002);  Sanders v. United States, 219
Ct.Cl. 285, 594 F.2d 804 (1979);  Skinner v.
United States, 219 Ct.Cl. 322, 594 F.2d 824
(1979).  ‘‘To recover back pay, it is not
enough for the plaintiff to show merely
that an error or injustice was committed in
the administrative process;  he must go
further and either make a showing that
the defect substantially affected the deci-
sion to separate him or relieve him from
active duty, or at least he must set forth
enough material to impel the court to di-
rect a further inquiry into the nexus be-
tween the error or injustice and the ad-
verse action.’’  Hary v. United States, 223
Ct.Cl. 10, 618 F.2d 704, 707 (1980).  If this
burden is met, the ‘‘end-burden of persua-
sion falls to the Government to show
harmlessness—that, despite the plaintiff’s
prima facie case, there was no substantial
nexus or connection.’’  Engels v. United
States, 230 Ct.Cl. 465, 678 F.2d 173, 175
(Ct.Cl.1982).  But see the discussion in
Part II D, below.

Under this authority, an officer cannot
prevail in a challenge to a discharge after
non-promotion if the government can dem-
onstrate that, notwithstanding the error in
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the promotion proceedings, the officer still
would not have been promoted.  ‘‘[T]he
quintessential military promotion ques-
tion’’ is ‘‘whether it is unlikely that he TTT

would have been promoted in any event.’’
Porter v. United States, 163 F.3d 1304,
1318 (Fed.Cir.1998) (citation and internal
quotation marks omitted).

[1] The present case is a classic in-
stance for applying harmless error.  The
constitutional claim is that the white offi-
cers who were retired as a result of the
Retirement Board proceedings were de-
nied equal protection because of the in-
structions to the Board to give minority
and female officers preferential treatment.
The total number of minority and female
officers retained was 341.  Even if one
were to assume that every one of those
officers was retained solely because of an
impermissible preference accorded minori-
ties and females—a most unlikely assump-
tion—at most that would mean that 341
white officers who were retired should
have been retained.

The total number of white officers actu-
ally retired, however, who comprise the
plaintiff class, was more than 1000.  Thus,
even under the most extreme assumption
only about one-third of the white officers
should have been retained.  The Court of
Federal Claims, however, would treat the
entire group as having been improperly
retired and give all of them reinstatement
and back pay.

The present case fits comfortably within
the Lesage standard.  In Lesage the Court
stated that ‘‘even if the government has
considered an impermissible criterion in
making a decision adverse to the plaintiff,
it can nonetheless defeat liability by dem-
onstrating that it would have made the
same decision absent the forbidden consid-

eration.’’  528 U.S. at 20–21, 120 S.Ct. 467
(citation omitted).  In the present case the
government has demonstrated with re-
spect to at least two-thirds of the involun-
tarily retired male officers that it would
have retired that number even without the
impermissible instruction that favored mi-
nority and female officers.

‘‘The general rule is that damages for
breach of contract shall place the wronged
party in as good a position as it would have
been in, had the breaching party fully per-
formed its obligation.’’  Mass. Bay
Transp. Auth. v. United States, 129 F.3d
1226, 1232 (Fed.Cir.1997) (citations omit-
ted).  ‘‘A corollary of that principle is that
the non-breaching party is ‘not entitled to
be put in a better position by the recovery
than if the [other party] had fully per-
formed the contract.’ ’’ White v. Delta
Constr.  Int’l, Inc., 285 F.3d 1040, 1043
(Fed.Cir.2002) (citation omitted).  Apply-
ing those general rules of damages to the
back pay claims in the present case, the
applicable principle is that the retired
white officers are entitled to be placed in
the same position they would have been in
if the Retirement Board had not consid-
ered the impermissible factors of race and
gender in determining whom to recom-
mend for involuntary early retirement, but
not in a better position.  Cf. Mt. Healthy,
429 U.S. at 285–86, 97 S.Ct. 568 (‘‘[E]ven if
the same decision would have been
reached had the incident not oc-
curred[,][t]he constitutional principle at
stake is sufficiently vindicated if such an
employee is placed in no worse a position
than if he had not engaged in the con-
duct.’’).

The latter result, however, would follow
from the Court of Federal Claims’ denial
of harmless error for two-thirds of the
retired white officers.  Although there is



1345CHRISTIAN v. U.S.
Cite as 337 F.3d 1338 (Fed. Cir. 2003)

no theory upon which those officers would
have been retained had there not been the
inappropriate instruction to the Board, the
effect of the court’s decision is to treat
them as if they had been all retained in-
stead of retired.  The harmless error doc-
trine is designed to prevent just such a
result.  We know of no reason, convincing
or otherwise—and the Court of Federal
Claims has not provided any—why this
group of retired officers should receive
such a substantial financial windfall repre-
senting back pay they could not and would
not have received even if the Retirement
Board proceedings had been wholly free
from the taint the Court of Federal Claims
found in them.

[2] The amici contend that the govern-
ment waived its harmless error claim by
not asserting it sooner, and that the harm-
less error doctrine applies only to liability
questions but not to damages issues.
Since none of the parties has made or
adopted either argument, we decline to
consider them.  In re Alappat, 33 F.3d
1526, 1536 (Fed.Cir.1994) (citing United
Parcel Serv., Inc. v. Mitchell, 451 U.S. 56
n. 2, 101 S.Ct. 1559, 67 L.Ed.2d 732 (1981)
(‘‘[A]micus may not rely on new arguments
not presented below.’’)).

[3] B. The Court of Federal Claims
held, however, that ‘‘the relevant prece-
dent in this case’’ is not Lesage, but the en
banc Court of Claims decision in Doyle v.
United States, 220 Ct.Cl. 285, 599 F.2d
984, as amended, 220 Ct.Cl. 326, 609 F.2d
990 (1979), cert. denied, 446 U.S. 982, 100
S.Ct. 2961, 64 L.Ed.2d 837 (1980).  Chris-
tian, 49 Fed. Cl. at 724.  Decisions of our
predecessor courts are binding precedent
in this court.  South Corp. v. United
States, 690 F.2d 1368, 1370 (Fed.Cir.1982).

In Doyle, former Army Reserve officers
challenged their release from active duty

after they had been passed over twice for
promotion by selection boards in 1974 and
1975.  599 F.2d at 988.  At the time a
statute required that Boards considering
the promotion of reserve officers
‘‘ ‘sh[ould] include an appropriate number
of Reserves.’ ’’ Id. at 986 (citing 10 U.S.C.
§ 266(a) (1976)).  Those selection boards
had no reserve members.

When the error was discovered, the Sec-
retary created new boards that had re-
serve members, and the reconstituted
boards reconsidered all officers whom the
original boards had considered.  Id. at 991.
‘‘Although the reconstituted boards recom-
mended promotion of some officers who
were not selected by the original boards,
none of the plaintiffs was among those
recommended for promotion by either of
the boards reconstituted for 1974 or 1975.’’
Id. at 992.

The government conceded, and the
Court of Claims held, that ‘‘the original
1974 and 1975 selection boards were im-
properly constituted because they did not
include any Reserve officers as members.’’
Id. The government contended, however,
that since all the plaintiffs had again been
passed over for promotion by the reconsti-
tuted selection boards which contained re-
serve officers, the lack of such officers on
the original selection boards was harmless
error because, even if those original
boards had contained reserve members,
they still would not have promoted the
plaintiffs.  Id.

The Court of Claims refused to apply
the doctrine of harmless error.  Noting
that the ‘‘defective composition’’ of the
original selection boards, id. at 993, was
‘‘directly related to the purpose and func-
tioning of selection boards,’’ id. at 994, and
violated the reserve officers’ ‘‘rights to fair
procedure or process,’’ the court concluded
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that ‘‘the doctrine of harmless error cannot
be applied to this type of procedural er-
ror.’’  Id. at. 996.

Doyle differs from the present case in
two significant respects.

First, the ‘‘type of procedural error’’ in
Doyle was the improper composition of the
original Boards, whose membership violat-
ed a statutory requirement.  The lack of
reserve officers on those Boards deprived
the plaintiffs of their statutory right to
consideration by a tribunal containing offi-
cers of the same status they had.  In the
present case, on the other hand, the Re-
tirement Board was properly constituted.
The defect in the Board proceedings was
the impermissible instructions given to the
Board regarding preferential treatment of
minority and female officers.

Second, in Doyle the result of the pro-
ceedings before the reconstituted boards
was the basis upon which the government
rested its claim of harmless error.  In the
present case, however, the government’s
harmless error claim rests upon the re-
sults of the original Board’s proceedings.
The government proposed to use the re-
constituted board solely to determine the
individuals with respect to whom the error
was harmless.

Christian contends, however, that the
government’s proposed use of new retire-
ment boards as a basis for applying the
harmless error doctrine to the retired offi-
cers would involve an impermissible retro-
active retirement of those officers whom
the board would select, and that Doyle
ruled that such action was improper.  As
just noted, however, the new retirement
boards would be used for a different pur-
pose in this case than the purpose for
which they were used in Doyle.  Indeed, it
seems ironic that retired officers who will

be reinstated and given back pay should
complain that such action by the new re-
tirement board would be improper.

Particularly in light of the Supreme
Court’s recent strong reaffirmation of the
harmless error doctrine in Lesage, we de-
cline to extend the Court of Claims’ theory
for rejecting harmless error in Doyle to
the significantly different present case.

The Court of Federal Claims also relied
on the decision of the District of Columbia
Circuit in Dilley v. Alexander, 603 F.2d
914 (D.C.Cir.1979), clarified by, 627 F.2d
407 (D.C.Cir.1980).  That was another case
in which former Reserve officers chal-
lenged their release from active duty after
they had been twice been passed over for
promotion by Boards that did not have
Reserve members.  603 F.2d at 916.  The
District of Columbia Circuit, like the Court
of Claims in Doyle, held that the absence
of Reserve members on the Board was a
fatal flaw in the administrative proceed-
ings.  Id.

As in Doyle, the Army contended that
the subsequent pass overs by new pro-
motion boards that had Reserve members
‘‘demonstrate that the defect in the compo-
sition of the 1975 Boards did not result in
any prejudice to appellants.’’  Id. at 921.
The court rejected that argument because
‘‘the prejudice which the statute guaran-
teed against, insofar as reserve officers
were concerned, was consideration by a
promotion board devoid of reserve offi-
cers.’’  Id. Although the court did not use
the phrase ‘‘harmless error’’ in discussing
the issue, that was the concept it consid-
ered and rejected.

The decision of the District of Columbia
Circuit in Dilley does not bind this court.
For the reasons given in our discussion of
Doyle, we do not consider Dilley a persua-
sive precedent for the present case.
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[4] C. The Court of Federal Claims
also invoked the constructive service doc-
trine as a ground for rejecting the harm-
less error claim in this case.  Under that
doctrine, military personnel who have been
illegally or improperly separated from ser-
vice are deemed to have continued in ac-
tive service until their legal separation.
Clackum v. United States, 148 Ct.Cl. 404,
296 F.2d 226, 229 (1961).  They are, there-
fore, entitled to back pay and benefits for
the intervening period, i.e., retroactive to
their original separation from service.
Egan v. United States, 141 Ct.Cl. 1, 158
F.Supp. 377, 386 (1958).  Hary, 618 F.2d
at 707.  As the District of Columbia Cir-
cuit stated in its clarifying opinion in Dil-
ley, the constructive service doctrine is a
‘‘legal fiction’’:  ‘‘as appellants have never
been lawfully terminated from active duty,
they are deemed to have served during the
time of their illegal release.’’  627 F.2d at
413.  To recover back pay under the doc-
trine, the former service person must have
been improperly separated from the ser-
vice and there must be a ‘‘nexus between
the error TTT and the adverse action.’’
Hary, 618 F.2d at 707.

[5] Nothing in the constructive service
doctrine is inconsistent with applying
harmless error in this case.  The construc-
tive service doctrine was designed to per-
mit the award of back pay to a service
person who had been injured by the im-
proper termination of his service, and
thereby denied the financial and other ben-
efits he should and would have received
but for the improper termination.  In the
present case, the retired white officers
who would have been retired even if the
impermissible instruction had not been
given to the Retirement Board cannot be
properly viewed as having had their mili-
tary service improperly terminated, and

they therefore have not been injured.
There is, accordingly, no occasion to in-
voke the constructive service doctrine for
them, since they have no claim, legal or
equitable, to back pay for any period dur-
ing which they did not perform military
duty.  Indeed, as we have noted above,
both this court and the Court of Claims
have applied the harmless error principle
in military back pay cases.

D. The year after the Doyle decision,
there was a significant ‘‘change in law
governing the review of twice passed-over
officers.’’  Porter v. United States, 163
F.3d 1304, 1323 (Fed.Cir.1998).  The De-
fense Officer Personnel Management Act
in 1980 included what is now 10 U.S.C.
§ 628 (2000), which authorizes the Secre-
tary of the military service involved to
appoint a special selection board ‘‘to make
promotion or passover decisions when
original selection boards had passed over
an officer in circumstances in which the
officer’s record before the original boards
contained faulty OERs [officer effective-
ness reports].’’  Porter, 163 F.3d at 1313.
In Porter, this court considered the effect
of section 628 upon the harmless error
doctrine in cases in which military officers
who had been discharged as a result of
being twice passed over for promotion by
promotion boards challenged those pass-
overs as based upon service records that
contained serious errors.  Id. at 1321–24.
This court ruled:

The harmless error test, while necessary
to adjudicate cases such as this before
the enactment of section 628, is not only
unnecessary now, but grafting it onto
section 628 is sufficiently problematic for
us to reject that possibility.  In cases
such as this, the harmless error rule has
no application.

Id. at 1324.

In our subsequent decision in Richey v.
United States, 322 F.3d 1317 (Fed.Cir.
2003), we explained that
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In Porter we held that once it is de-
termined that the initial selection
board’s decision ‘‘involved material ad-
ministrative error,’’ nothing in this stat-
ute requires the Secretary, acting
through the Corrections Board, to make
a harmless error determination.  In-
stead, under the statute, as interpreted
in Porter, the Corrections Board should
refer the matter to an SSB [special se-
lection board], which decides whether to
promote the officer based on his correct-
ed military record, and, therefore, ‘‘the
harmless error rule has no application.’’

Id. at 1324 (citing Porter, 163 F.3d at
1323).

In the context before the court, the
statement in Porter that the harmless er-
ror rule is inapplicable ‘‘[i]n cases such as
this’’ refers to cases that section 628 cov-
ers, i.e., those in which an officer twice
passed over for promotion by a promotion
board challenged his ensuing discharge as
based on alleged errors in his service rec-
ords before that board.  Porter concluded
that prior decisions of the Court of Claims
and this court that had applied harmless
error in that situation had been overruled
‘‘because of the change in law’’ made by
section 628, namely, the Secretary’s au-
thority to refer such a case to a special
selection board to decide whether the offi-
cer should be promoted.  163 F.3d at
1323–24.

Neither Porter nor Richey is inconsis-
tent with our application of harmless error
in the present case.  This case involves
officers released from active duty pursuant
to the recommendation of a retirement
board, whose task was to reduce the total
number of officers of the same rank on
active duty.  It does not involve officers
discharged as a result of having been twice
passed over for promotion.  At the time

this case was decided, section 628 covered
only the latter type of case, but not the
former. (In 2001 Congress enacted 10
U.S.C.A. § 1558 (1998 & Supp.2003), which
provided for retirement boards a similar
procedure to that section 628 provides for
promotion boards.  As the government
recognizes, however, that new provision
does not apply to the present case.)

Indeed, the administrative inquiry in
those cases was significantly different from
the inquiry in the present case.  In the
passover discharge cases, there were two
questions:  (1) was the officer’s service rec-
ord (on which the promotion board based
its decision) incorrect and, if so, (2) would
the officer have been promoted on a prop-
er record.  Porter and Richey ruled that
since section 628 substituted for the sec-
ond inquiry a re-evaluation of the officer
by a special selection board on the basis of
a proper service record, there was no need
or occasion for a harmless error analysis.

In the present case, however, two propo-
sitions are already established:  (1) the
original retirement board proceedings
were tainted by the improper instructions
and (2) under no circumstances could ap-
proximately two-thirds of the white offi-
cers who were retired have been retained
if there had not been the improper instruc-
tions.  Although a harmless error inquiry
was neither necessary nor appropriate in
the passover discharge cases because of
section 628, without such an analysis in the
present case approximately two-thirds of
the white retired officers would receive a
substantial financial windfall to which they
have no valid claim.

III

[6] The government urges, as it did in
the Court of Federal Claims, that if we
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accept its argument on harmless error, the
case should be remanded for the Secretary
to appoint a new Retirement Board, which
would evaluate anew the officers the Re-
tirement Board considered in 1992 and,
without the impermissible instructions,
make new recommendations for retention
and release.  The Secretary then would
determine which white male officers who
were released should and would have been
retained.  We agree that the case should
be remanded, but we think the Secretary
should be able to follow an alternative
procedure if he deems it appropriate.

At oral argument, the government stat-
ed that the ‘‘order of merit’’ list for the
officers the Retirement Board considered
no longer existed and that it was uncertain
whether the officers’ ranking could be de-
termined from other data.  We do not
know whether the available information
would permit the Secretary, without ap-
pointing a new retirement board, to deter-
mine which of the retired officers would
have been retired even had there been no
impermissible instructions to the Retire-
ment Board regarding minority and fe-
male officers.  What is clear, however, is
that (1) at most, approximately one-third
of the plaintiffs would be entitled to recov-
er, because that equals the maximum total
number of minority and female officers re-
tained, and (2) since the additional minori-
ty officers retained in phase 2 were so
treated to eliminate the disparity between
the non-retention rate for minority officers
and that for all officers, without the imper-
missible instructions no additional white
male officers would have been retained in
lieu of those additional minority officers
kept on duty.

The Secretary might conclude that in-
stead of appointing a new retirement
board that would reevaluate all the officers

involved, he can determine, and therefore
should designate for reinstatement and
back pay, those retired white male officers
who, had there not been the impermissible
instruction, would have been retained.  We
do not know whether the Secretary would
have sufficient information to be able to
make such determination.

We indicate no view on what would be
the most appropriate procedure for the
Secretary to follow.  That is a matter that
lies preliminarily within his informed dis-
cretion.  Our discussion of this point was
merely intended to suggest to the Secre-
tary a possible alternative approach for
determining which members of the plain-
tiff class are entitled to relief.  Of course,
the Secretary may conclude that the avail-
able information does not enable him to
make such determination and that a new
retirement board is necessary.

Once the Secretary determines which
members of the plaintiff class are entitled
to reinstatement and back pay, the case
will be returned to the Court of Federal
Claims to consider any challenges to the
Secretary’s decision and to formulate an
appropriate judgment.

CONCLUSION

The decision and order of the Court of
Federal Claims is reversed insofar as it
refused to apply harmless error in this
case, and the case is remanded to that
court with instructions to remand the case
to the Secretary for further proceedings
consistent with this opinion.

REVERSED IN PART AND RE-
MANDED.
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