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1 PROCEEDI NGS

2 (9:02 a.m)
3 SPECI AL MASTER HASTI NGS: Good norning to

4 all of you in the courtroomand at home. W are here
5 for what woul d appear to be the final day of this test
6 case in the Omibus Autism Proceeding.

7 Last ni ght before we concl uded the

8 governnent ended its case in chief, and | understand
9 Ms. Chin-Caplan, that you want to call Ms. Cedillo
10 back to the stand for rebuttal testinony.

11 MS. CH N- CAPLAN:  That's correct, Specia

12 Mast er .

13 SPECI AL MASTER HASTINGS: Ms. Cedillo,

14 woul d you pl ease take the stand?

15 MS. CEDILLO Do | need to clip this on?

16 SPECI AL MASTER HASTINGS: | think it would
17 be probably a good idea.

18 MS. CEDI LLO kay.

19 SPECI AL MASTER HASTI NGS: You can go have a
20 seat. o ahead and put your m crophone on, and then
21 1"l swear you in.
22 MS. CEDILLO Okay. It says low battery.
23 SPECI AL MASTER HASTINGS: Al right. WII
24 you rai se your right hand for ne?
25 MS. CEDILLO  Yes

Heri tage Reporting Corporation
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CEDI LLO - DI RECT
1 Wher eupon,
2 THERESA CEDI LLO
3 havi ng been previously duly sworn, was
4 recalled as a rebuttal w tness herein and was exani ned
5 and testified further in rebuttal as foll ows:
6 SPECI AL MASTER HASTINGS: kay. Ms. Chin-
7 Capl an, please go ahead.
8 M5. CH N CAPLAN: Thank you, Special Master.
9 DI RECT EXAM NATI ON
10 BY M5. CHI N- CAPLAN:
11 Q Ms. Cedillo, I'"d like you to tell us a
12 little bit nore about M chelle when she was younger
13 Did she babble at sonme point in her life?
14 A Yes, she did. Can you hear ne okay? |
15 don't have a m crophone, but okay.
16 Yes, she did. | renenber ny niece,
17 Jeniffer. Mchelle was probably around ni ne nonths
18 ol d.
19 Let nme clip this on here. GCkay. |Is that
20 better? Ckay.
21 M chel | e was about nine nonths old, and
22 Jeniffer would cone over. Mchelle |oved Jeniffer, ny
23 ni ece, and so they would have their own little
24 conversation with the little baby babbl e back and
25 forth. She had al ready been doing that for severa
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CEDI LLO - DI RECT

nont hs.

Q At sone point in tine did she begin to
acqui re words?

A Yes, she did.

Q Could you tell the Court what words she had?

A Yes. She was very small, between the seven
and nine nmonth old range, where | would hold her on
t he bat hroom sink and she coul d see herself, her
reflection in the vanity mirror. |'d say where's the
baby? There's the baby. She would touch the mirror
and say be-be, be-be.

She continued to devel op words. She would
say ke-ke for kitties. Wen she see - W had sone
cats that would come by. W'd feed them outside. W
had a big picture windowin the front, so she would
stand at the wi ndow and say ke-ke, ke-ke. She'd touch
on the big wi ndow on the gl ass.

When the children were wal king to school --
we live very close to two schools. One of themis the
grade school, so when the children would be wal king to
school in the norning she woul d bang on the w ndow and
gol, I, I, as though they could hear her, but of
course they couldn't.

Let's see. Wen ny nomwoul d cone over
every norning -- well, alnpbst every norning -- she'd

Heri tage Reporting Corporation
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CEDI LLO - DI RECT

pi ck her up and hold her up to the crucifix, and she'd
say who's that? Wio's that? She'd touch it and then
she'd say that's Jesus, and so then eventually when ny
mom woul d say who's that she'd say Je-jus.

VWhen ny husband would go to work she'd hold
her hand up this way, and she'd go be-be addy, be-be
addy.

She used to love to eat apple, so when | was
slicing apple she'd see ne. Apple, apple, apple.

Then |'d give her the apple, and then she'd quit
sayi ng appl e.

Q So by the tinme she was about one year old
she was saying all these things?

A Oh, yes.

Q And she was conmuni cating all these things

to you?
A Yes.
Q Did she do it on a repeated basis?

A Yes, she did.

Q Did you read to her at nighttine?

A Yes, we did. M husband and | both read to
her al nost every single night.

Q And when you read to her, what did Mchelle
do?

A She had her favorite books, and she woul d
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CEDI LLO - DI RECT

point to the characters on the pages. They were the
baby board books, so if it was Mckey Muse or if it
was the babies.

There were sone that ended, you know, 10
babi es, and she'd point to the babies and to the
characters and the figures in the book

Q Ckay. So when you said the word, she would
pi ck out the individual characters in the book and
point to thenf
Yes.

We saw a | ot of Sesane Street on the video

> O >

Yes.

Q Was there a reason you were filmng Sesane
Street so often?

A Yes. If you'll notice when you review the
vi deo, the segnents that were recorded. There are
many segnments of just the Sesane Street, but if you
notice it's just the opening song. The reason for
that is because -- well, two. One is Mchelle | oved
Sesane Street and the characters on it, and she was
starting to say Big Bird, or trying in baby talk to
say Big Bird

It sounded so cute. W were trying - W

repeatedly recorded that opening scene so we could try
and capture her on the video saying Big Bird. | think

Heri tage Reporting Corporation
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CEDI LLO - DI RECT

1 towards the end there we got pretty close on one of

2 them but she
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CEDI LLO - DI RECT

woul d get very excited and happy with the opening

song.

Q Was that one of the words that she had, Big
Bi rd?

A Big Bird and Bert; both.

Q Now, when she heard the nusic did she do
anyt hi ng?

A Oh, yes. M nomand dad were always telling
her dance, Mchelle. Dance to the nusic. She woul d
respond, dancing with her hands and feet. You know,
if she was sitting she'd nove her hands and feet.

Q We noticed that your father used to play the
har moni ca to her.

A Yes. Yes, he did.

Q There was a scene that says what does G anpy
do. What was that about?

A Oh, yes. That's in the 12-17-95 video. |
asked her what does Granpy do, because that is what he
would tell her. She went haaaa, |ike that, because he
woul d show her the harnmonica. This is what G anpy
does, haaaa, to blow into the harnonica.

So she was imtating. Mchelle was
associating ny father, Ganpy, with the harnonica with
how he had taught her to do that sound.

Q Now, there was a scene in one of the videos

Heri tage Reporting Corporation
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CEDI LLO - DI RECT

where Dr. Fombonne indicated that Mchelle was
denonstrating hand regard

A Yes.

Q Do you know what hand regard is?

A Yes, | do.

Q Coul d you just describe to the Court the
scene that Dr. Fonbonne was referring to?

A Okay. It was the 12-17-95 video where she's
inthe ball pit. He's referring to where she pulls
her hand back to look at it, but what you're probably
not aware is that ny nmom her grandnother, had been
teaching her to blow kisses. O course, when babies
bl ow ki sses, you know, she was just doing that.
That's the noti on she was doi ng.

| asked her where's Gammy. | don't think I
said what's Ganmy doing. | think | said where's
Gramy, so Mchelle went to bl ow her kisses, because
that's what ny nom had been showi ng her to do, but
M chell e was al so teething so her whole chin was ful
of saliva, so when she put her hand agai nst her nouth
and pulled it away her hand was all wet. She held it
up to |l ook at the saliva.

I'd like to show you sone phot os.

Uh- huh.

Q Coul d you describe to the Court when this

Heri tage Reporting Corporation
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2880
CEDI LLO - DI RECT
1 photo was taken?
2 A Ckay. That was taken when M chelle was
3 approxi mately three nonths and naybe one and a hal f
4 weeks, alnost two weeks old. |t was Christmas, her
5 first Christnmas portrait.
6 Q Is she smling here?
7 A Yes, she is.
8 Q And this was her first official photograph?
9 Is that it?
10 A First official portrait |I think. She m ght
11 have had one the day she was born, you know, when the
12 phot ogr apher at the hospital conmes in, but yes.
13 Q And can you tell the Court when this photo
14 was taken?
15 A She was probably between six and seven, siXx
16 to eight nmonths range, and she was playing with a
17 punpkin and some little Hall oween characters that we
18 had bought her.
19 | put a hat on her head, even though she
20 wasn't going to wear it. | just thought it was a cute
21 pi cture.
22 Q And when was this photo taken?
23 A That was taken in Novenmber of 1995, so she
24 woul d have been 14 nonths old. That's about one nonth
25 prior to the MVR vacci nati on.

Heri tage Reporting Corporation
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CEDI LLO - DI RECT

Q And this photo?

A That photo was taken July 25, 2003. That
was one day prior to her being hospitalized for 18
days.

At that point she was very sick with
mal nutrition. She had a bl eeding disorder fromthe
mal nutrition. She had been self-abusing very
severely. She was in a |ot of abdom nal and ot her
pain at this point.

She had uveitis -- you can see the redness
around her eyes -- but we didn't know at the tine what
it was. She needed a lot of nedical care at this
point. She did not have a feeding tube, but did get a
feedi ng tube through surgery placed while she was in
the hospital during that stay.

Q Ms. Cedillo, there seens to be sonme bl ack

and bl ue marks on her thighs.

A Yes.

Q Is this where Mchelle was striking herself?

A Yes, it is.

Q Just one | ast question.

A Yes?

Q How has M chelle's illness affected your
lives?

A It has greatly affected our lives. Mchelle

Heri tage Reporting Corporation
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CEDI LLO - DI RECT

was healthy and well and happy. She got the MVR  She
got the fever and becane very, very sick. It has been
a long 10 or 10« years since she becanme sick trying to
find out what has happened to her and also trying to
get the care that she needs.

Her subsequent ill ness has not only affected
Mchelle, but it's affected our entire famly. As you
can see, we have quite a bit of fam |y support, which
I"meternally grateful for, but it has affected
everyone. M parents have spent their retirenent
hel ping us to care for Mchelle.

My husband doesn't take vacati on anynore.
Al his tinme off is usually for driving to
appoi ntnrents. Actually, you know, on a bigger scale
we don't even take vacations with Mchelle because
it's too unpleasant for her or she's too sick or she's
just having a very bad tine.

And her chil dhood - You know, she'll be 13.

She'll be a teenager in just a couple of nonths. Her
young chi | dhood was spent instead of at the fun
pl aces, you know, the times you enjoy with your child,
they were spent at doctors' offices or hospitals or
getting very unpl easant procedures done.

I cannot enphasi ze enough how nuch suffering
M chell e has endured. She is a very sick child. She

Heri tage Reporting Corporation
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CEDI LLO - DI RECT

has such an enornous will to live and to go on, and
she has given us all a lot of strength and she has
taught us all a lot about |ife and about living and
about trying and to keep trying. You know, it has
been all enconpassing conpletely.

M5. CH N CAPLAN:. Thank you.

THE WTNESS: GCkay. Thank you. | don't
know i f |'m done.

MS5. CH N-CAPLAN:  No further questions.

SPECI AL MASTER HASTI NGS: Any questions?

MS. RI CCl ARDELLA: We have no questi ons.

SPECI AL MASTER HASTINGS: Ms. Cedillo,
thank you very much again for all your testinony.

THE WTNESS: Thank you

SPECI AL MASTER HASTI NGS: You nmy be
excused.

THE WTNESS: For the record, | just need to
state also we all -- ny famly and all of us -- adnire
and want to thank you for the great respect all of you
have shown all of us during this tine.

SPECI AL MASTER HASTI NGS: Thank you, Ms.
Cedillo. W are very grateful for you fol ks com ng
here and bringing Mchelle to neet us.

THE WTNESS: Thank you

SPECI AL MASTER HASTINGS: W greatly

Heri tage Reporting Corporation
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CEDI LLO - DI RECT

appreci ate your testinmony and your participation
t hroughout this.

THE WTNESS: Thank you. Thank you very
much.

(Wtness excused.)

SPECI AL MASTER HASTI NGS: So | assune that
concl udes the Petitioners' rebuttal case?

M5. CH N CAPLAN: It does, Special Master.

SPECI AL MASTER HASTINGS: Al right. For
those of you, both in the courtroomand at home, who
have watched a lot of trials on TV you know that often
at the end of a case we have sonething called closing
arguments, which is when the attorneys for each side
sort of summarize or recap the testinony for the jury
or the Judge and argue why, based on the testinony
that's been heard throughout the case, their side
shoul d wi n.

In conplex civil cases, and this certainly
is a conplex civil case, such cases where we don't
have a jury, nore conmon than closing argunment is we
have posttrial briefs, so instead of trying to stand
up and sunmarize all the testinony orally in an
argument before a jury, in a case like this the
attorneys will take the transcripts, take all the
hundreds or thousands of exhibits and thousands of

Heri tage Reporting Corporation
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pages of records that are part of our record in this
case and make their argunent based on that, do it in
witten formin briefs.

The Petitioners will file a brief, the
Respondent will file a reply brief, and the
Petitioners will get another chance to do a brief. 1In
a case like this that's a nore efficient way of doing
it. Because of the huge anount of docunents and
testinony in the record, the parties will certainly
get a better chance to fully explain their view of the
evi dence by that neans.

So we're not going to have the type of
closing argunent, a full-scale closing argunent
summary summari zing all the evidence that you ni ght
have expected.

However, the Petitioners' counsel has asked
to make a brief closing statement -- we'll call it a
closing statenent instead of closing argunment -- that
is addressed nore to the public listening or the
famlies listening to the case or here in the
courtroomnore sort of summarizing giving us a sort of
a closing summary to them

| stress that it's not intended to fully
sunmari ze all the evidence of the case. M. Chin-
Capl an and her co-attorneys will do that in a witten

Heri tage Reporting Corporation
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brief. She's just going to give a brief statenent at
this point.

Wth that, M. Chin-Caplan, why don't you go

ahead?

MS5. CH N-CAPLAN. M. Powers will be doing
t hat.

SPECI AL MASTER HASTINGS: |'msorry. M.
Powers is going to do it. [|'msorry.

M. Powers, cone on up. W have a clip
m crophone for you. | know during the opening

statenments sone of the people at hone had trouble
hearing. Since we're doing this for their benefit in
| arge part, we want to nake sure that they hear.

Pl ease go ahead, sir, when you're ready.

MR, PONERS:. Thank you, Special Msters, and
thank you for the opportunity to give a closing
statenment here, and thank you for unburdeni ng us of
having to attenpt to sunmmari ze all of the evidence and
totry to do it in about 20 m nutes.

That sinply couldn't happen, but it is
inportant to summarize the case for you all, sort of
all of us who have been here, to sort of get our heads
above the clouds of the evidence and really just walk
t hrough what we've heard and convey that nessage to
the fol ks who are participating or attending

Heri tage Reporting Corporation
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tel ephonically or via the web or transcripts or
however .

The evi dence sunmari zed very, very briefly
is straightforward. You have a case here that is a
test case for the theory, the general theory that the
conbi nati on of exposure to thinmerosal-containing
vaccines with a significant dose of ethyl nercury
early in a child s life, conbined then with MVR, can
result in a conmplex systemresponse that presents
synptons that can get di agnosed as autism

And in particular a suppressed inmune system
fromthe thimerosal in the vaccines, the introduction
of the attenuated |ive neasles virus then persists,
and the persistence of that virus | eading to a conpl ex
bi ol ogi cal process of disease and a wi de range of
synptons from gastrointestinal synptons to
neur odevel opnment al and neurol ogi cal synptons that in
M chel l e's case have been di agnosed as autism

That's the evidence that you' ve heard from
t oxi col ogi sts, immunol ogi sts. You' ve heard virol ogy
testinony, gastroenterol ogists, pediatric neurol ogists
all describing the evidence and presenting the
evi dence to you.

You' ve heard in suma nedical theory, a
medi cal theory that |inks the exposures together, a

Heri tage Reporting Corporation
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1 medi cal theory that |inks the vaccines and the vaccine
2 component, thinmerosal, to the injury.

3 You' ve heard a | ogical sequence of cause and
4 effect not just in the timng of the vaccines and the
5 occurrence of the injury, but the tinng of the

6 bi ol ogi cal processes within Mchelle, and you'll see

7 in other cases in other children, so it's a |ogica

8 sequence of cause and effect.

9 There is the tenmporal relationship, the

10 timng relationship between the exposures and the

11 occurrence of the injury. Al this has been supported
12 by the evidence. Al of this is biologically

13 pl ausi bl e, and we posit that nore likely than not in
14 M chelle's case. The Petitioners' evidence describes
15 what happened. |t describes causation, and it

16 describes it in a way that neets the burden of proof
17 in this program

18 One thing you don't need to be rem nded of,
19 but perhaps fol ks who are listening in, the standard
20 is not scientific certainty. It is not scientific
21 certainty, and we certainly concede, as we did in our
22 openi ng and as we have all along, that there is debate
23 on the science. There's a lot of debate. There's
24 been over two weeks of debate in this roomon the
25 sci ence, but the burden isn't certainty. It's nore

Heri tage Reporting Corporation
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likely than not, and that burden has been satisfied.

We've heard froman arnmy of experts from
both sides, but particularly from Respondent’'s side, a
huge anount of evidence arguing that this just
couldn't be, but when we sort through all of that
evi dence there's really no other cause that, if
posited, is viable. This is the nore likely cause.

| nean, you've heard everything from
genetics, but nobody's been able to associate a single
gene with a single synptons. You' ve heard
epi dem ol ogy that well, doesn't actually fit the facts
of this case. | could go on and on, but those are the
type of evidence that you' ve heard, despite the
quantity, despite the quantity of that evidence,
qualitatively doesn't add up to defeating the
Petitioners' case here.

And this is a comment that is directed
toward, and I'll be frank about it. |It's directed
nmore conpletely to people outside this room and
particularly those in the news nedia. |'ve been
following the press coverage. As you all mght have
seen too, Special Masters, there has been press
cover age here.

One of the nessages that | have picked up in
the nedia is really sort of castigating the Cedillo

Heri tage Reporting Corporation
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1 famly and other Petitioners for even attenpting to

2 get conpensation in this program saying that if they
3 get conpensation then they're going to drive people

4 away fromvaccines and it's therefore an antivaccine

5 nmessage.

6 But for those fol ks who have been

7 promul gati ng that nessage outside the building, you

8 have to listen to what's going on inside the building,
9 and there has not been a single witness on

10 Petitioners' side of the case saying that vaccines are
11 bad, that we should stop using vaccines, that the

12 nmeasl es vacci ne shouldn't be used, that the M\R

13 vacci ne shoul dn't be used.

14 There has not been a single bit of

15 antivacci ne evidence in the room and it can't support
16 an argurment outside the roomthat this famly or the
17 other fanilies who are in the programare out to hurt
18 vacci ne prograns, vaccine coverage and certainly have
19 no interest in doing anything that could be
20 interpreted as opening the doors to infectious
21 di seases.
22 As we tal ked about in the opening, this case
23 is about trust; the trust that the Cedill os and the
24 other fanmilies had in the safety of the inmunization
25 programthat they and their children participated in.
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1 They trusted that program and they

2 unfortunately are anong the rare -- fortunately it's
3 rare -- nunber of children, but unfortunately for

4 those people who fall into that rare group this is

5 where they need to be, so they trusted the vaccine

6 program and they now are trusting you all here in the
7 Court of Clains to adjudicate their clainms fairly.

8 It is about the social conpact and it is

9 about trust, and again to those outside the roomthe
10 fam lies should not be disparaged because they are

11 doi ng what Congress has said they need to do if they
12 think they were injured by com ng here.

13 They're living up and they have lived up to
14 their end of the social conpact, and on the issue of
15 trust in the social conmpact Ms. Cedillo said it

16 better than | could say it in terms of what's happened
17 in this case.

18 The care, the attention, the resources that
19 you, Special Masters, and the program have put into
20 hearing this case and to setting up the omni bus
21 proceeding to decide all these other cases is
22 certainly appreciated and respect ed.
23 Thi s hearing has been as open and
24 transparent as anybody could hope, and that is a huge
25 step forward for the fanmilies that are | ooking for
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justice in the program because again, all of those
fam lies, regardl ess of the outcone, sinply need to
know that their trust in getting shots, their trust in
followi ng Congress' direction in comng here, will be
reciprocated with fairness, with equity and with an
open mind to hear the evidence and wei gh the evi dence
under the appropriate standards.

And, as | said, in this particular case the
evi dence does support under the standards that are
applicable in the programa fund for the Petitioners
and then to use that decision to nmove forward to
resol ve other test cases and ultimately to resolve
| arge nunbers of cases that are awaiting decisions in
t he ommi bus proceedi ng.

So agai n, thank you for the indul gence, so
to speak, of having a few nmnutes here to close. W
absolutely will be subnmtting posthearing briefs, and
we | ook forward to speaking with you again in the next
case, the next test case and probably nmany nore to
cone over the course of the next nine to 12 nonths.

Thank you very much.

SPECI AL MASTER HASTI NGS: Thank you, M.
Power s.

W note that while you were speaking
M chelle, who started the hearing with us here, has
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cone back into the roomwth her father, and ||
speak to themin a mnute, but thank you very much for
your comments.

M. Matanoski, did you want to nmake any kind
of a closing statenent?

MR. MATANCSKI : Yes, sir, | did.

SPECI AL MASTER HASTI NGS: Pl ease go ahead.

MR. MATANCSKI: Thank you for the
opportunity. You know from our off-the-record
comments that | did not favor maeking a closing
statenment here, knowing that there's closing briefs.

I know that you would prefer this to be

brief, and I'"'mgoing to try to do that, but

unfortunately | think it'Il be a little bit |onger --
in fact nmuch | onger -- than what M. Powers had to
say.

| woul d ot herwi se apol ogi ze, but because of
the inportance of the issue here and because | now
have to conme up here to explain the governnment's
position and explain our view of the case, | won't
apol ogi ze for taking that time because it's inportant
to this case that you hear this.

What you haven't heard so far fromthe
Petitioners -- not in their case, not in their closing
argunents here -- is whether or not what they've
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offered is good science for supporting their theory.

Now, Daubert requires that. You didn't hear
that in M. Powers' closing statenent. He junped
right ahead to the burden of proof. He mssed the
inportant, critical factor that goes into what you can
consider as far as it goes to that burden of proof.

There's a reason for that, and that is
because the Petitioners' case does not rest on good
science. It rests on junk science. It rests on the
science that is supposed to be |eft outside that
courtroom door.

That's not supposed to cone in for your
consideration at all. It's not legitinmate. |It's not
reliable. There's no studies. There's no textbooks.
There's no literature and there is no reliable,
legitimate testing behind what they've offered. W' ve
shown each conmponent of the PSC case to be
i nconsi stent with the norns of good science. It's
specul ative, it's untested, and at the nost critical
junctures it's contradicted by known facts.

Now, | understand this is a bench trial, and
there is a difference between a bench trial and a jury
trial, but the Daubert standards still apply. Those
standards nust be applied even in a bench trial to
det ermi ne whet her or not you consider the evidence.
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1 Now, there's a notivation behind the PSC to
2 junp ahead to the burden of proof. They want you to

3 turn a blind eye on whether the evidence they've

4 offered is reliable. They want you to turn a blind

5 eye on whether the evidence they've offered conports

6 with the accepted standards of science, even though

7 they are offering it as scientific evidence.

8 They' ve al l eged that what the Respondent is
9 requiring is scientific certainty as far as evidence.
10 What's at issue here isn't what the Respondent is

11 requiring. It's what the law requires. The |aw

12 doesn't require scientific certainty. Daubert doesn't
13 require scientific certainty, but it certainly

14 requi res science; good science, not junk science.

15 What you' ve been offered is a series of

16 fanci ful notions that are backed up only by the fact
17 t hat soneone has offered themwho has a couple letters
18 after their name, MD. or Ph.D. That does not make it
19 good sci ence.
20 PSC wants to hide fromthat close scrutiny
21 of the case. They don't want bright |ights shining on
22 their evidence. They don't want that bright Iight
23 shining on the review of their evidence. They want to
24 junp ahead to the burden of proof and argue it's just
25 more likely than not.
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That's the same standard that was applied in

Daubert. 1It's the sane standard that's applied in
every civil case. Mire likely than not. 1It's nothing
new. It's no |lower standard here. 1It's the same

standard. Wat we're discussing is whether or not
they have the evidence that can even be considered for
t hat st andard.

Unigenetics is a perfect exanple of that.

If you were to determine it was reliable testing that
was done by Unigenetics then it cones in and you can
consider it as far as it goes to whether they've net
their burden of proof.

I f, however, you take the initial step of
deci di ng whether or not it's reliable and decide that
it's not reliable as we think we've denpnstrated, then
it's not available to consider about whether they've
met their burden of proof.

In sum Daubert says check your junk science
at the door. It's not comng in the courtroom Then
and only then do we go to the burden of proof and
deci de whether or not the Petitioners have nmet the
burden of proof.

I'"'mgoing to be as charitable as | can be
about the Petitioners' case here, the PSC case. It's
at best speculation, idle speculation. Now, at worst
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1 -- at worst -- it's a contrivance. |It's a contrivance
2 that's been devel oped and articul ated and pronoted by
3 its chief proponent, and that's Andrew Wakefield. He
4 pronoted it for financial gain. Either way it's not

5 sci ence.

6 Now | 'mgoing to turn a nonent to the test

7 case. | think one thing that's been abundantly clear
8 over the past three weeks. W cannot do this in 4,800
9 cases. We cannot do three-week trials in 4,800 cases.
10 So I'"'mgoing to offer to you this plea. o
11 beyond the specific facts of this case. Do not rest
12 on those specific facts. W©Make application of your

13 deci sion to the broader issues that are invol ved here,
14 whet her or not MVR causes autistic spectrum di sorder.
15 The PSC offered this as a test case and

16 treated it as such. Hold themto that. Go beyond the
17 specific facts. W believe we've shown that M chelle
18 Cedillo suffers fromautism She suffered fromit

19 before she ever got her MVR vaccine. Do not stop at
20 that finding. Go forward and find on each and every
21 factor particular to their theory of the case.
22 There's a reason to do that that's specific
23 to this case. There's contingencies obviously. An
24 appel late court may disagree with you on a particul ar
25 factual finding, and you'll want those other findings
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1 to be there to support whatever finding you have
2 overall in the case.
3 There's also a reason for all these future
4 cases so that we're not here doing three week trials
5 again and again. That's to offer guidance on how
6 those cases will be decided in front of you, how those
7 remai ni ng 4,800 cases will be decided
8 As you recall, Petitioners Steering
9 Conmittee said that this theory affects a significant
10 nunber of cases. |In fact, they offered or one firm
11 offered that 80 percent of their 1,200 cases rise or
12 fall on this theory.
13 You need to find whether or not Mchelle
14 Cedillo's autismoccurred before her vaccine. You
15 need to find whether the PSC has proven that autistic
16 spectrum di sorders can be caused by MWR
17 VWhet her or not there's inflammtion in
18 Mchelle's Cedill o bowel or intestines, you need to
19 find whether or not MVR can cause autistic spectrum
20 disorder. Wether or not they recovered neasles virus
21 fromMchelle Cedill o' s bowel biopsy, you need to neke
22 a finding on whether or not MVR causes autistic
23 spectrum di sorder.
24 I know |'ve nmentioned several tinmes in the
25 course of these proceedi ngs Andrew Wakefield and his
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1 theory, and there's a reason for that. That's because
2 all the strands through these cases cone back to him
3 He presented bad science.
4 I"mgoing to run through the chronol ogy
5 agai n because it's inportant, the chronol ogy of how
6 this arose and how it was pronpted. |n 1996, Andrew
7 Harris, a firmof solicitors in Geat Britain,
8 approached Andrew Wakefiel d and asked himto consult
9 with themin cases involving MWR allegations of MVR
10 causi ng autism Andrew Wakefiel d was paid 55, 000
11 pounds for his efforts at that point.
12 Andrew Wakefield in 1997 took out a patent
13 for a nonoval ent neasl es vaccine. |n 1998, he
14 publ i shed the paper that caused the stir that we've
15 now seen reinterpreted, rearticulated a nunber of
16 times until nore than 10 years later we have it in our
17 courtroom t oday.
18 He did not reveal at the tinme that he
19 publ i shed that paper that he had this financia
20 interest. He did not reveal that several of his
21 patients in that paper were in fact litigants in the
22 MVWR litigation.
23 In 1998, Andrew Wakefi el d approached John
24 O Leary and consulted with him John O Leary went on
25 to set up Unigenetics, a conpany of which he was the
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1 director and sharehol der. Unigenetics' purpose was to
2 test sanples for the UK MW Ilitigation.

3 Now, you've heard testinony about the

4 reliability of that testing. You' ve seen the papers

5 t hat have cone out of that lab. In fact, the Uhl mann
6 paper that was discussed here at length and relied on
7 so heavily by the Petitioners, the patients, sone of

8 the patients at |east, some of the patients in that

9 case study were MVR litigants.

10 There's a direct connection between that

11 litigation and our litigation here. That litigation
12 fol ded. Unigenetics went away, but we have it back

13 here now in this case. It folded in 2004 after the

14 whi stl e was bl own on Andrew Wakefield and it was

15 reveal ed his substantial financial connection with

16 ongoing litigation.

17 Now |"mgoing to try to go through. 1In the
18 sense of brevity, I'mnot going to go through a | ong
19 recitation of the evidence that's before you. The PSC
20 evidence. Well, it certainly doesn't neet Daubert.
21 Now | want to step aside for a nonment. Just
22 saying that you're not antivacci ne doesn't give you a
23 pass on proving your good science. Just saying that
24 we' re not antivacci ne and none of our experts are
25 doesn't give you a pass on proving that you have
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reliable, legitinmte evidence backing up your theory.

It was interesting that the very next
sentence after saying we're not antivaccine that M.
Power s made was about safety. That is inplicated in
this case. Nothing that the Petitioners Steering
Conmittee experts have offered is legitimte, but al
of what they're saying goes to whether or not the
vacci ne is safe.

Dr. Aposhian, Dr. Krigsman, Dr. Kennedy, Dr.
Hepner. Al of what they're saying is going to this.
Dr. Byers, Dr. Kinsbourne. 1It's all going to whether
this vaccine is safe or not. That's what is at issue
her e.

A key point in their evidence is just flat
out wong, and | think we've shown that. A key point.
Dr. Kinsbourne, for exanple, he was their key witness.
He said in the course of three pages of the
transcript, "I don't knowthat for a fact.” "l have
no idea.”" "Well, it's resident in the |ynphatic
ti ssue and rmaybe el sewhere, but | don't know that."

"I don't know whether it's the same or different
process.” "I don't know. "

Those were all answers in the course of
pages in the transcript, 1134 to 1136, answers to
questions about their theory. How can that make the
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1 standard of reliable evidence?
2 Their key experts, Dr. Byers and Dr.
3 Ki nsbourne, make a living of testifying. That's their
4 job. This courtroomis their place of business. It's
5 not the labs. |It's not the university. |It's not the
6 hospi t al
7 Now, Petitioners want to skip ahead to the
8 burden of proof, and this is a secondary argunent for
9 the Respondent. You only get there if the evidence
10 that they offer has come through the courtroom door if
11 it is good, reliable evidence. It is not.
12 I'"mgoing to address the secondary argunent
13 here, the burden of proof. | just want it to be
14 absolutely clear. W're only there if that evidence
15 is reliable.
16 The burden of proof considers the type and
17 quant um of evidence. You have to consider that before
18 you get to that, whether they've net their burden. |If
19 they' ve offered scientific evidence it has to be
20 qualified as such. They haven't here. They also
21 don't meet their burden.
22 Their burden is to show a tenporal
23 associ ation. Do you have one? Could Dr. Kinsbourne
24 offer one here? He could not. At critical points he
25 said "l don't know' on tenporal association.
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1 Dr. Aposhi an, he had no idea how | ong

2 i mmunosuppressi on woul d last. Where's the tenporal

3 associ ation for the i mMmunosuppression? He offered no
4 testinony on it. Cbviously if the onset of the

5 di sease has to be consistent with the tenpora

6 associ ation and you haven't established one then you

7 can't nmake that part of the burden.

8 They' ve never shown that this theoretica

9 mechani sm can occur in nature. They' ve offered you

10 possi bl es, maybes, mights. Were is the evidence that
11 it occurs in nature?

12 There's been a consistent theme in the PSC s
13 case. |It's a consistent thene about their burden

14 here, and it isn't that they have to nmake nore likely
15 than not, though they pay lip service to that. It

16 isn't that they have to make nore likely than not.

17 It's that they have to showit's not inpossible. It's
18 not i npossi bl e.

19 I will cite to you sone articles that throw
20 out this possible, and unl ess the governnent can prove
21 that it's inpossible I nmeet ny burden of proof.
22 That's what's been offered to you.
23 It's ironic that at this point that's when
24 the PSC wants scientific certainty. Wen it's the
25 governnent that's coming in and of fering evidence that
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may contradict the possibilities that they' ve offered
they want scientific certainty.

M. Powers' cross-exam nation of Dr.
Fonbonne yesterday was a prine exanple of this. Now,
the PSC has clainmed that thinerosal-containing
vacci nes cause i munosuppression. They've never
offered any reliable support in that, but when Dr.
Fombonne came on the stand to tal k about
epi dem ol ogi cal studies that showed no associ ati on
bet ween t hi nerosal -contai ni ng vaccine and autismthe
PSC was quick to junp on Dr. Fombonne about dose.

Now, where did dose figure into their case
before? Did Dr. Aposhian give you any idea of what
the inportance of dose was? He gave you a chart. He
didn't say well, at this dose inmunosuppressi on occurs
and lower it doesn't. This is the critical dose.

This is the anmount that's necessary to cause the
effect and this is howlong the effects will |ast.
Dose never played into that.

But when Dr. Fombonne is offering the
epi dem ol ogi cal evidence, M. Powers junps on himand
says that study from Denmark had a different dose than
is involved here. As it turns out, that dose in
Denmar k was 125 m crogranms whereas here it was 137.5.
Throw out a study that |ooks at the entire popul ation
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of children in Denmark because of 12.5 m crograns of
et hyl mercury.

Do you have any evidence upon which to base
that? Have they offered any evidence of how that
amount is critical to their case; that that difference
i s somehow i nportant or significant?

You heard Dr. ddstone's article mentioned
time and tinme again. Wat does that article show?
Possibility at best about persistent virus. [It's an
article that's tal king about LCMvirus, a virus of
mce. It's not tal king about neasles virus.

Again, it's a possibility, and our experts
are confronted with doesn't this article say
persistent virus can cause unusual disease, an article
about LCMvirus in mce? |If we can't disprove that,
apparently the PSC believes it has net its burden.

Now, I'mgoing to spend a little time on
this, and | do beg indul gence on this, but I think --

SPECI AL MASTER HASTINGS: M. Matanoski,

thought we had a 20 mnute limt on this, so nmake sure

you conclude within that limt. | think you re at 17
MR MATANCSKI: |'msorry. | didn't
realize. | wish |l had the little lights here on the

stand to let me know that.
| was going to cover the new evidence that
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was subm tted yesterday. | thought that that woul d
prevent us or would obviate the need for us to have to
come in with another expert report in this case
because of this new evidence.

SPECI AL MASTER HASTI NGS: Wy don't you go
ahead and address that new evi dence?

MR. MATANOSKI: Thank you, sir. This was
offered yesterday. It's an editorial. It had the
prestigi ous soundi ng name of the USA World SSPE
Registry. You're not going to find that anywhere if
you | ook for it.

Apparently this is Dr. Dyken's own creation
If you want to contact himyou don't go to .edu. You
don't go to .gov. You go to aol.com This is in a
noni ndexed journal, and the interesting thing about it
-- I"mgoing to cut nmy comments about this short. He
says it's a newy described condition that he calls
interestingly MI-NE, MNE. It's sonething that he
calls. He's the first to describe it.

If you look through it he tal ks about
they' ve actually now, according to him identified
measl es virus in the CSF sanples of patients and
identified it to be vaccine strain. Now, this cane
out in 2004.

Look at the references in this paper, this
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1 editorial, this editorial that appears in a noni ndexed
2 journal. They go back to Andrew Wakefield. The

3 patients that he | ooked at apparently were fromthe

4 litigation. The cases that he tal ked about, he

5 referred to Al exander Harris.

6 Thi s never has been shown by anybody el se,

7 never repeated, doesn't appear in an indexed journal

8 This is the sane stuff we were dealing with with Dr.

9 Bradstreet. | don't believe we even have to address
10 this any further.

11 There's a mstake in the very first |ine.

12 It says that SSPE occurs in inmunoconprom sed

13 i ndividuals, and that's not true. You' ve already

14 heard evi dence on that.

15 I will wap it up, sir. | did want to talk
16 about credibility just briefly. Ask yourself on the
17 credibility of witnesses where they' re comng from

18 Is their place of business the hospital, or is it the
19 courtroon? Do they get paid to testify, or do they
20 testify to get paid?
21 Measl es virus is a killing disease. That's
22 been made abundantly clear by the testinony you' ve
23 heard. There's no doubt that autismtoo is a
24 devastati ng disease. You have to be made of stone not
25 to feel synpathy, conpassion and profound respect for
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1 the famlies that have to deal with that every day of

2 their lives and for the individuals who are afflicted

3 with the disease.

4 Nevert hel ess, that doesn't give you a pass

5 on havi ng good science to support an accusation that

6 an i nportant weapon by public health elimnating

7 measles virus is still available to do that inportant

8 wor k around the worl d.

9 I've been tal king unfortunately for a |ong
10 time. | know that. Thirty mnutes or so of argunent
11 back and forth here. In that 30 minutes, 26 children
12 died of neasles virus. That's what's at stake as well
13 in this proceedi ng
14 You need to rely on good science before you
15 make your decision in this case. Thank you.

16 SPECI AL MASTER HASTI NGS: Thank you, sir.
17 M. Powers?

18 MR PONERS:. Special Master, if | mght? |
19 have used 12 of the 20 mnutes. |'mnot even

20 proposing to use the remaini ng ei ght m nutes.

21 SPECI AL MASTER HASTINGS: o ahead.

22 MR POMERS: But if we could have a couple
23 mnutes to wap up for Petitioners?

24 SPECI AL MASTER HASTI NGS: Go ahead. o

25 ahead, pl ease.
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1 MR. POANERS: Just a couple of points to
2 address what M. Matanoski raised.
3 The first one is on the reliability of
4 evidence and the reliability of science. | just want
5 to enphasi ze that what you're |ooking at when you're
6 maki ng that assessnent is methodol ogy.
7 Clearly, clearly the experts di sagree on
8 ei ther side of the case about the conclusions to be
9 drawn. Their opinions clash. Their interpretation of
10 the evidence is dramatically different fromone side
11 to the other
12 But Daubert and any other standard of
13 evi dence isn't about the outconmes and the opinions.
14 It's about the nmethodol ogy. Wen you | ook at the
15 met hodol ogy that the experts in Petitioners' case have
16 relied on, the nethodology is sound and it is not junk
17 and it is reliable, and the methodol ogy has generat ed
18 evi dence that neets the burden of proof in the
19 program
20 So that's the first point; that when we're
21 tal king about reliability it's methodol ogy, not the
22 opi ni ons generated that you should be assessing. The
23 opi ni ons then obviously cone in when you' re wei ghi ng
24 t he evi dence, once you've decided that you're
25 consi dering the evidence.
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The second point to raise is that this is a
programthat's set up for a |lot of reasons, but one of
themis to avoid civil litigation, so when we hear the
horror stories about the MVR, the neasles vaccine
bei ng renoved fromthe nmarket, | believe one of the
reasons that the fanilies are here is that the clains
get resolved here so that these folks don't end up in
the civil systemand don't start raising all of those
i ssues about threats to the vaccine supply. This is
the place to decide them and you all know what the
standards to apply to that decision are.

Then the final point I want to nake is what

this case is about. It is not about Andy Wakefi el d.
It's not. It's about Mchelle Cedillo. It's about
4,800 famlies | ooking for justice. |It's about the

trust those famlies had.

And to hear a governnment's case that is
based on a snear canpai gn, a character assassination
canpai gn, hearsay, innuendo, traveling around the
worl d collecting information, using governnent
resources to build a snear canpai gn about sonebody who
is not a party, who is not a witness, who is not
offering evidence is outrageous. It's not about Andy
Wakefield. It's about the Cedill os.

Thank you.
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SPECI AL MASTER HASTINGS: Al right. Thank
you very nmuch

I want to make a very few, brief comments
bef ore we adj ourn.

First, on the i medi ate point about the
closing argunents, again | stress that to tal k about
all the evidence, to sunmmari ze all the evidence that
we have before us here would be hard for anyone. It
woul d be really alnost an inpossible task, so that's
why we are going to have briefs.

The full comments that both parties want to
make about sunmarizing the evidence arguing their
case, they're going to be able to do that. The brief
can be as long as they want, and they're going to get
a full chance to do that, take their time, do it fully
and conpl etely.

If I wasn't clear, originally we were going
to propose no closing statements. The Petitioners
asked to make a closing statenent just to sort of wap
things up for the people listening in. W agreed to
t hat.

| think maybe | was not as clear as | should
have been in talking about the tinme limts on that,
but | think we got a flavor for both sides here, and
we're going to get nore than a flavor. W're going to
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get the full explanation in the closing briefs.

| also say to counsel we will also sonetine
later this week call up and set up another status
conference for discussing the timng of the briefs and
any ot her posttrial procedures we need to.

A few nore comments, and then we'll be done
here. First, we again want to thank the Cedillo
famly for coming to Washi ngton, for being and staying
with us throughout this very |ong hearing. W thank
you fol ks for generously agreeing to have Mchelle's
case designated as the first test case in the omi bus
pr oceedi ng.

Agai n, on behalf of nyself and ny
col | eagues, as we said at the beginning of the
hearing, we extend our synpathy for all you' ve been
t hrough as you described on the witness stand today,
for all Mchelle has been through. |'mglad that we
got to see and neet Mchelle at the beginning of the
case and that she was here again briefly with us this
nmorning for the end of it.

W're trying to appreci ate what you' ve been
t hrough, and again we al so say that we trenendously
admire the way that your whole famly -- not just M.
and Ms. Cedillo, but we've nmet a nunber of nenbers of
famly. The way the whole famly has rallied around

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 238 Filed 06/11/08 Page 46 of 50

2913
1 her and done such a wonderful job taking care of her.
2 M. and Ms. Cedillo and other fam |y nenbers, thank
3 you agai n.
4 We al so wish to thank the counsel for both
5 si des who have really done such a wonderful job
6 presenting the evidence to us. W appreciate how hard
7 you' ve worked over the last few nonths to get ready
8 for this and the hours you put in just in the |ast
9 three weeks to actually present the case.
10 I want to thank the expert wi tnesses as well
11 who appeared before us.
12 W want to thank again the Judges of the
13 Court of Appeals for the Federal Circuit who all owed
14 us to use their courtroom and we want to especially
15 thank all the enployees of our Court and the Court of
16 Appeal s who have done such a great job assisting us
17 and preparing for this hearing and conducting it. W
18 have a trenendous debt of gratitude to them
19 Next | want to acknow edge again the other
20 peopl e who are also very inportant to this proceeding,
21 and that of course is the famlies of the other 5,000
22 Vacci ne Act clai mants who have been di agnosed with
23 autismor sinilar conditions.
24 Sone nenbers of those families have been
25 with us in the courtroomat various tinmes. Sonme have
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been listening in via our tel ephone conferencing
system and others have foll owed the hearing by
downl oadi ng the audi o or reading the transcripts on
our website.

To all the famly nmenbers who have |i st ened
and those who haven't and to the Cedillo fanily, al
three of us pledge to you again that we will consider
very, very carefully the evidence that has been put
before us, and we will give that evidence our conplete
and t horough study. W realize the great inportance
of the task assigned to us in deciding these cases,
and we will give our greatest effort in carrying out
that responsibility.

Finally, now that this hearing is finished
some of you may want to know when will we hear the
decision. There are really two answers to that.

First, as to the specific case of Mchelle
Cedillo, as | noted before under the Vacci ne Act
statute, responsibility for a single case is assigned
to a single Special Master, so | nyself will consider
the specific evidence to the Cedill o case and issue a
witten ruling in this case.

As you heard a few mnutes ago, first both
parties are going to file witten briefs. That
process realistically with the huge record we have
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1 here, thousands and thousands of pages of evidence and
2 beyond just re-reading the transcript here, obviously
3 that briefing process will take several nonths. Once
4 the briefing process has concluded I will issue a

5 witten ruling as soon as | can thereafter.

6 The second part of the question, of course,
7 deals with the fact that this hearing we've had for

8 the last two and a half weeks is about nore than just
9 Mchelle Cedill o' s case.

10 As | expl ai ned on the opening day of the

11 hearing, Mchelle's case is just one of an initial

12 group of three test cases to be decided in the Omi bus
13 Auti sm Proceedi ng, so during the past three weeks the
14 parties for both sides have presented evi dence not

15 just about the particulars of Mchelle's case, but

16 al so about the general causation theory, the first

17 general causation theory of the Petitioners Steering
18 Conmittee. That is, the general theory that MWR

19 vacci nes and thi nmerosal - cont ai ni ng vacci nes can
20 conbi ne to cause autism
21 Havi ng heard that general causation
22 testinony during this hearing, nmy two fellow Speci al
23 Masters will undertake the process of applying that
24 evidence to the other two initial test cases. They
25 wi Il be conducting evidentiary hearings concerning
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those two test cases this fall.

Those evidentiary hearings will be nuch nore
limted in scope than this hearing hopefully because
as | previously stated, the testinmony we heard today
or over the last two and a half weeks on the general
causation issue will be also available to be applied
to those test cases.

So once those hearings are conducted Speci al
Master Canpbell-Smth will issue a witten ruling in
the particular test case assigned to her and Speci al
Master Vowell will be issuing her witten ruling in
the test case assigned to her.

For updates concerning this case, the
Cedill o case and the other two test cases and for the
general progress of the Omibus Autism Proceedi ng and
the additional general causation theories that are yet
to cone, | would say keep checking the autism
proceedi ng page on this Court's internet website.
That's where we'll continue to post the information
about it.

Wth that | thank everyone again for being
here. W are now adj our ned.

(Wher eupon, at 10:04 a.m, the hearing in
the above-entitled nmatter was concl uded.)
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