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I. INTRODUCTION

The 1996 Administrative Dispute Resolution Act (ADRA) marked
a significant milestone in the “long and complicated” history of
government-contracts  litigation." Prior to ADRA, bid-protest
jurisdiction was scattered among various oversight and adjudicative

* Partner, Pillsbury Winthrop Shaw Pittman, LLP, J.D., Georgetown
University Law Center, 1977.

*k Associate, Munger Tolles & Olson LLP; Law Clerk, Hon. Cynthia
Holcomb Hall, Court of Appeals for the Ninth Circuit. J.D., Harvard Law School,
2005. The authors wish to thank Jack Chu, Trey Hodgkins, Vince Juaristi, Pat
Meagher, Michael Mutek, Joshua Schwartz, and Alex Tomaszczuk for their invaluable
assistance and comments. All errors, of course, remain solely the fault of the authors.

1. Impreza Construzioni Geom. Domenico Garufi v. United States, 238 F.3d
1324, 1330-31 (Fed. Cir. 2001).



METZGER & LYONS FINAL 1/26/2008 6:16 PM

1226 WISCONSIN LAW REVIEW

bodies. Preaward protests could be brought under the Tucker Act in the
United States Court of Federal Claims (COFC),? an Article I tribunal.?
Postaward protests were actionable in federal district courts under the
Administrative Procedure Act, as interpreted in the landmark Scanwell
Laboratories, Inc. v. Shaffer case.* This division of authority between
legislative and judicial courts and further fragmentation among the
ninety-four federal district courts created “a general lack of uniformity
in bid protest law”’ and countless opportunities for forum shopping by
disgruntled bidders.® The ADRA addressed this problem by expanding
the COFC’s jurisdiction to encompass all bid protests and extinguishing
the district courts’ Scanwell jurisdiction.” By 2001, the Court of
Federal Claims became the “only judicial forum to bring any
governmental contract procurement protest.”®

But while the self-professed goal of the ADRA was to “develop a
uniform national law on bid protest issues and end the wasteful practice

2. This court was known as the United States Court of Claims until 1982,
when it was renamed the United States Claims Court. It became the Court of Federal
Claims in 1992. See Peter Verchinski, Note, Are District Courts Still a Viable Forum
for Bid Protests?, 32 PuB. CoNT. L.J. 393, 396 n.20 (2003). For simplicity’s sake, this
Article shall refer to the court by its current name.

3. Under the Tucker Act, bid protests were actionable on the theory that the
government made an implied contract with prospective bidders to fairly consider their
bids. See, e.g., Heyer Prods. Co. v. United States, 140 F. Supp. 409 (Ct. Cl. 1956).
The Federal Courts Improvement Act of 1982, Pub. L. No. 97-164, 96 Stat. 25 (1982),
recognized this jurisdiction and allowed the Claims Court to provide injunctive and
declaratory relief in addition to damages, but the Act limited jurisdiction to preaward
protests.

4. 424 F.2d 859 (D.C. Cir. 1970).

5. Impresa Construzioni, 238 F.3d at 1332.

6. Pre-ADRA jurisdictional issues are further complicated by a circuit split
regarding whether Scanwell jurisdiction was limited to postaward protests or included
preaward protests as well. Compare Price v. United States Gen. Servs. Admin., 894
F.2d 323, 324-25 (9th Cir. 1990), and Rex Sys., Inc. v. Holiday, 814 F.2d 994, 997-
98 (4th Cir. 1987) (holding that the Federal Courts Improvement Act of 1982 stripped
district courts of jurisdiction over preaward protests), with Ulstein Mar., Ltd. v. United
States, 833 F.2d 1052, 1057-58 (1st Cir. 1987), and Coco Bros. v. Pierce, 741 F.2d
675, 678-79 (3d Cir. 1984) (holding that the 1982 Act did not disturb district-court
jurisdiction over preaward protests).

7. More specifically, the ADRA granted the COFC and the federal district
courts concurrent jurisdiction over all bid protests for a period of five years. At the end
of this period, the district courts’ jurisdiction would expire unless specifically reenacted
by Congress. Congress took no further action, meaning that the district courts were
stripped of jurisdiction to hear bid protests in 2001. See Emery Worldwide Airlines v.
United States, 264 F.3d 1071, 1079-80 (Fed. Cir. 2001); Novell, Inc. v. United States,
109 F. Supp. 2d 22, 24-25 (D.D.C. 2000). Although some scholars argue that some
residual Scanwell jurisdiction remains with the district courts, see Verchinski, supra
note 2 at 394-400, no court has yet interpreted ADRA in this fashion.

8. Emery, 264 F.3d at 1080.



METZGER & LYONS FINAL 1/26/2008 6:16 PM

2007:1225 A Critical Reassessment 1227

of shopping for the most hospitable forum,”® Congress only partially
succeeded. The Act concentrated judicial review of bid protests in one
forum but did not address the relationship between the COFC and the
most popular bid-protest forum, the Government Accountability Office
(GAO). The Competition in Contracting Act (CICA)" gives the GAO
concurrent authority over bid protests as an inexpensive alternative to
formal judicial proceedings. Although the GAO’s decisions are
“recommendations” and lack the force and effect of law, agencies
rarely fail to implement these recommendations.'' Moreover, during the
era before ADRA, federal district courts hearing bid protests routinely
deferred to the GAO’s “accumulated experience and expertise” in the
field of government contracts. '

This Article focuses on the relationship between the COFC and the
GAO and questions whether the GAO should continue to serve as the
forum of choice for complex and high-value procurement-award
controversies. As a corollary, this Article suggests that decisions of the
GAO need not receive the deference that agencies have historically
afforded them. The Article recognizes that the GAO bid-protest
mechanism succeeds in resolving thousands of government-contracts
disputes each year. This convenience and efficiency, however, is not
without cost, as the GAO operates without many of the safeguards of
traditional judicial process. The GAO owes its record of deference not
necessarily to the quality of its decisions but also to its relationship with
Congress. In contrast, the COFC has developed as a judicial forum
with specialized procurement-law expertise. It has procedural strengths
that contrast favorably with the GAO’s more informal adjudicative
mechanism. These and other considerations suggest that federal
agencies (and the COFC) reconsider the deference they traditionally
pay to GAO bid-protest decisions. Moreover, as informed by a close
examination of the GAO process, this Article’s view is that the GAO
should consider changes to its bid-protest regulations to improve the
efficacy of the Comptroller General’s decisions while maintaining the
efficiency of the GAO bid-protest process.

Part II chronicles the development of the GAO protest mechanism
and discusses the bid-protest regime, as established by CICA, which
explains the present dominance of the GAO as the primary federal bid-

9. 142 CoNG. REC. S6156 (statement of Senator Cohen).

10. 31 U.S.C. §§ 3551-56 (2000).

11. See 31 U.S.C. § 3554; infra text accompanying note 156.

12. M. Steinthal & Co. v. Seamans, 455 F.2d 1289, 1305 (D.C. Cir. 1971).
Bur see Delta Data Sys. Corp. v. Webster, 744 F.2d 197, 201-02 (D.C. Cir. 1984)
(rejecting the government’s argument that the court must defer to the GAO’s decision in
a case unless that decision lacks a rational basis).



METZGER & LYONS FINAL 1/26/2008 6:16 PM

1228 WISCONSIN LAW REVIEW

protest forum. Part III traces the rise of the COFC and asserts that it
operates as a true foil to the GAO. Part IV examines the perceived
strengths and weaknesses of the GAO in comparison to the COFC’s
alternative model. Part V, taking into account critical judgments about
the GAO process, encourages federal agencies (and private parties) to
reconsider the preference extended to the GAO in filing bid protests
and the deference often given those decisions. Finally, Part VI
highlights potential changes to the GAO protest model that could be
accomplished without substantially sacrificing the organization’s
efficiency.

II. OVERVIEW OF GAO BID-PROTEST JURISDICTION

A. The Murky Origins of the GAO Bid-Protest System

The historical antecedents of the GAO go back almost as far as the
Republic itself. The Act of September 2, 1789 created the Department
of the Treasury, including a Comptroller of the Treasury charged with
“superintend[ing] the adjustment and preservation of the public
accounts” by reviewing and countersigning all warrants drawn by the
Secretary of the Treasury."” Recognizing the increasing complexity of
overseeing a growing federal budget, Congress in 1921 transferred the
Comptroller’s powers to the General Accounting Office, a new
independent agency under the legislative branch and headed by the
Comptroller General.'* Although the agency has since changed its name
to the Government Accountability Office,"” its statutory mandate
remains substantively identical to that described in the original 1921
act:

The Comptroller General shall:
(1) investigate all matters related to the receipt,
disbursement, and use of public money;

13. Act of Sept. 2, 1789, ch. 12, sec. 3, 1 Stat. 65, 66 (1789), quoted in John
Cibinic, Jr. & Jesse E. Lasken, The Comptroller General and Government Contracts,
38 GEo. WASH. L. REv. 349, 352 (1970).

14. Budget and Accounting Act of 1921, ch. 18, sec. 301, 42 Stat. 20, 23
(1921) (current version at 31 U.S.C. §§ 701-12 (2000)).

15. Congress renamed the agency as part of the GAO Human Capital Reform
Act of 2004, Pub. L. No. 108-271, sec. 8, 118 Stat. 811, 814 (2004). According to the
Comptroller General, the purpose of the name change was to better reflect the GAO’s
actual duties and to correct the misconception that the office existed largely to audit the
government’s financial statements. See David M. Walker, GAO Answers the Question:
What’s in a Name?, ROLL CALL, July 19, 2004, available at http://www.gao.gov/about/
rollcall07192004.pdf.
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(2) estimate the cost to the United States Government of
complying with each restriction on expenditures of a specific
appropriation in a general appropriation law and report each
estimate to Congress with recommendations the Comptroller
General considers desirable;

(3) analyze expenditures of each executive agency the
Comptroller General believes will help Congress decide
whether public money has been used and expended
economically and efficiently;

(4) make an investigation and report ordered by either
House of Congress or a committee of Congress having
jurisdiction over revenue, appropriations, or expenditures;
and

(5) give a committee of Congress having jurisdiction over
revenue, appropriations, or expenditures the help and
information the committee requests. '

Under this aegis, the GAO has assumed responsibility for a broad
range of tasks related to oversight of congressional expenditures. From
the GAO’s earliest days, these tasks have included consideration of
individual disputes concerning the award of federal contracts. The
source of such authority is far from clear.'” The GAO initially claimed
that bid-protest adjudication stemmed from its “settlement powers,” a
loose collection of statutes authorizing it to settle and adjust claims
against the government and to certify and revise public accounts.'®
These statutes, however, “do not on their face grant the GAO the
authority to decide bid protests,” and no court has ever explicitly
endorsed the notion that the GAO’s settlement powers alone allow it to
pass judgment upon the conduct of executive-branch procurement
officials."

Despite this obscure statutory authority, bid protests became a
sizeable part of the GAQ’s duties, in large part because for many years
it was the only venue available to frustrated bidders. In 1940, the

16. 31 U.S.C. § 712.

17. See, e.g., Alex D. Tomaszczuk & John E. Jensen, The Adjudicatory Arm
of Congress—The GAO’s Sixty-Year Role in Deciding Bid Protests Comes Under
Renewed Attack by the Department of Justice, 29 HARV. J. ON LEGIS. 399, 402-03
(1992); James McKay Weitzel, Jr., Comment, GAO Bid Protest Procedures Under the
Competition in Contracting Act: Constitutional Implications after Buckley and Chadha,
34 CATH. U. L. REV. 485, 487-88 (1985).

18. See Tomaszczuk & Jensen, supra note 17, at 402-03; Weitzel, supra note
17, at 486.

19. Tomaszczuk & Jensen, supra note 17, at 403. As the authors note, the
GAO itself recognized that its pre-CICA bid-protest powers stemmed from “dubious
statutory authority.” /d. (citing 36 Comp. Gen. 513, 514 (1957)).
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Supreme Court held in Perkins v. Lukens Steel Co.° that a
disappointed bidder lacked standing to sue the government in federal
court because procurement law “was not enacted for the protection of
sellers and confers no enforceable rights upon prospective bidders.”*
Six years later Congress passed the Administrative Procedure Act
(APA), which permitted judicial review of final executive-agency
actions.* But it was not until 1970 that the D.C. Circuit in Scanwell
interpreted that statute to provide for judicial resolution of bid
protests.”

Undoubtedly, the public interest demands some independent forum
to review allegedly illegal procurement activity. After the Supreme
Court deprived federal courts of that responsibility in Perkins, the GAO
became, by default, the means through which a frustrated bidder might
seek relief. Even after Scanwell opened the door to bid protests in
federal courts, the GAQ’s accumulated expertise in the area of
government contracts and its comparatively inexpensive, informal
procedures helped it retain its role as the primary locus for independent
review of bid-protest claims.*

B. CICA and Current GAO Bid-Protest Procedures

In 1984, Congress resolved much of the ambiguity surrounding the
GAO’s adjudication of bid protests. Under CICA, the GAO for the first
time acquired explicit statutory authority to preside over “protest[s]
concerning an alleged violation of a procurement statute or
regulation.”” Such protests include written objections to a solicitation
for offers for a procurement contract, cancellation of a solicitation, the

20. 310 U.S. 113 (1940).

21. Id. at 126, 127-28 (“Judicial restraint of those who administer the
Government’s purchasing would constitute a break with settled judicial practice and a
departure into fields hitherto wisely and happily apportioned by the genius of our polity
to the administration of another branch of Government.”).

22. 5U.S.C. §§551-59, 701-06 (2000).

23. See Scanwell Labs., Inc. v. Schafer, 424 F.2d 859, 865-69 (D.C. Cir.
1970).

24. See Steven L. Schooner, The Future: Scrutinizing the Empirical Case for
the Court of Federal Claims, 71 GEO. WASH. L. REv. 714, 755-56 (2003) (“[T]he
GAO still receives twenty protests for each disappointed offeror suit filed in the
COFC.”). The GAO received 1327 protest filings in Fiscal Year 2006 and closed 1274
cases, deciding 249 of those on the merits. See Letter from Gary L. Kepplinger,
General Counsel, GAO, to J. Dennis Hastert, Speaker of the House of Representatives
(Nov. 15, 2006), available at http://www.gao.gov/special.pubs/bidpro06.pdf. Although
the COFC does not publish similar statistics, a Westlaw search reveals forty-one COFC
bid-protest decisions rendered in the same period.

25. 31 U.S.C. §3552.
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award of a contract, or even the termination or cancellation of a
contract if the termination or cancellation is based at least in part upon
improprieties relating to the initial award.”® To file a protest, an
interested party”’ need only file with the GAO a signed statement
setting forth the “legal and factual grounds of the protest” together with
documentation of the protester’s identity, standing, and timeliness.”
Upon a showing of necessity, a protester may simultaneously request a
protective order, specific documents, or a hearing.” GAO regulations
explicitly state that “[nJo formal briefs or other technical forms of
pleading or motion are required,”* which is consistent with Congress’s
mandate that the Comptroller General “provide for the inexpensive and
expeditious resolution of protests” to “the maximum extent
practicable.””!

Once a protest is filed, the GAO immediately notifies the agency
by telephone, which then notifies the awardee or (if no award has been
made) other bidders and offerors.*> Within thirty days, the agency must
file a report containing a statement of facts, memorandum of law, and
all agency documents relevant to the procurement decision.®® The
protester then has ten days to file written comments upon the agency
report, the absence of which results in dismissal of the protest.* Filing
a protest also triggers an automatic stay of the disputed contract for the
duration of the GAO proceedings, subject to a possible agency override
for “urgent and compelling circumstances which significantly affect
interests of the United States.”

The GAO may order a hearing on the protest, either sua sponte or
upon motion with cause from one of the parties, although hearings are
“the exception rather than the rule.”*® The GAO typically orders

26.  Id § 3551(1).

27. The term “interested party” is defined as “an actual or prospective bidder
or offeror whose direct economic interest would be affected by the award of the
contract or by failure to award the contract.” /d. § 3551(2)(A) (Supp. 2007).

28. 4 C.F.R. § 21.1(c) (2007).

29.  Id §21.1(d).

30. Id §21.1(%).

31. 31 U.S.C. § 3554(a)(1).

32. 4 C.F.R. § 21.3(a). In a preaward protest, the agency is only required to
notify those offerors with a “substantial prospect of receiving the award.” /d.

33, Id §21.3(d).

34,  Id §21.3(i).

35. 31 U.S.C. § 3553(c).

36. Jerome S. Gabig, Jr., Fighting over Government Contracts, 66 ALA.
LAaw. 39, 42 (2005). In Fiscal Years 2002 to 2006, the GAO granted hearings on
between five and thirteen percent of cases decided on the merits. GAO, BID PROTEST
STATISTICS FOR FISCAL YEARS 2002-2006 (n.d.), available at http://www.gao.gov/
special.pubs/bidpro06.pdf.
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hearings to resolve factual disputes in the record and offer the parties
the opportunity to supplement the agency report with additional
testimony. These hearings are relatively informal affairs: the GAO
hearing officer exercises significant discretion, including determining
the procedures to be used, the issues to be addressed, the witnesses to
be presented, and the parties permitted to attend.*” The parties must file
posthearing comments within five days, citing specific testimony and
admissions in the record to support their arguments.*®

The GAO must issue a decision within one hundred days after the
filing of the protest.” The GAO will sustain a protest if it finds that the
agency acted in violation of a procurement statute or regulation® or if
“the record clearly shows that the evaluation does not have a reasonable
basis or is inconsistent with the evaluation criteria listed in the [Request
for Proposals].” In recent years, the GAO has sustained between
sixteen and twenty-nine percent of protests decided on the merits.* In
the event that a protest is sustained, CICA permits the GAO to
recommend an appropriate remedy “to promote compliance with
procurement statutes and regulations,” which may include ordering a
new solicitation, terminating the contract, limiting the existing contract
to bring it into compliance with procurement law, or awarding the
protester its bid-preparation and bid-protest costs.*

Importantly, however, the GAO’s rulings do not legally bind the
parties involved in a bid protest. CICA makes clear that the

37. See 4 C.F.R. § 21.7(b), (d); Gabig, supra note 36, at 42.

38. 4 C.F.R. §21.7(g)-(h).

39. 31 U.S.C. § 3554(a)(1); 4 C.F.R. § 21.9(a). The statute permits use of an
expedited procedure under which a decision must issue in sixty-five days. 31 U.S.C. §
3554(a)(2); 4 C.F.R. § 21.9-.10. The statute makes a partial exception to the one
hundred-day period if an amendment to the protest adds a new ground to the complaint,
although it still commands that the GAO should decide the case within the initial one-
hundred days “to the maximum extent practicable.” 31 U.S.C. § 3554(a)(3). If this is
not practicable, the amended protest should be resolved using the sixty-five-day
expedited procedure. /d.

40. 31 U.S.C. § 3552(a) (Supp. 2007).

41. McWane & Co., B-270374 (Comp. Gen. Mar. 1, 1996), citing
Engineering, Inc., B-257822.5 (Comp. Gen. Aug. 18, 1995). The GAO allows itself to
“question evaluations and award decisions where they are not reasonably based or are
inadequately documented, even if they are otherwise consistent with the evaluation
criteria.” Moheat Env. Servs., B-270538 (Comp. Gen. Nov. 20, 1996). It notes,
however, that “mere disagreement with the agency’s evaluation does not render the
evaluation unreasonable.” Baker Support Sys., B-257054.2 (Comp. Gen. Jan. 20,
1995).

42.  GAO, supra note 36. Interestingly, the sustain rate has climbed steadily
each year since 2002. /d. at n.2. The GAO also reports an “effectiveness rate,” based
upon “a protester’s obtaining some form of relief from the agency as reported to the
GAO,” of between thirty-three and thirty-nine percent, depending on the year. /d.

43. 31 U.S.C. § 3554.
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Comptroller General may only “recommend” a remedy upon finding a
procurement violation.* If an agency chooses not to implement a GAO
recommendation, the agency’s procurement officer must report that
decision to the Comptroller General within sixty days of the GAO
decision.” The Comptroller General must then file a report with the
relevant congressional committees containing a comprehensive review
of the bid protest and a recommendation regarding what remedy, if
any, Congress should consider taking.*® The Comptroller General also
must file a report with Congress at the end of each year summarizing
all instances of agency noncompliance with GAO recommendations in
the preceding year.*’

CICA explicitly provides that “nothing contained in this
subchapter shall affect the right of any interested party to file a protest
with the contracting agency or to file an action” in the COFC.* Should
a frustrated bidder refile a protest in that forum, CICA provides that the
GAO decision and the agency record produced for the GAO protest
“shall be considered to be part of the agency record subject to
review.”® In 2006, the COFC published seven decisions involving

44. 1d. § 3554(b)—(c); see Cubic Applications, Inc. v. United States, 37 Fed.
Cl. 339, 341 (1997) (“Neither the agency nor this court is bound by the determination
of the GAO.”).

45. 31 U.S.C. § 3554(b)(3).

46. 1d. § 3554(e)(1). Typically, the GAO recommends that Congress consider
a formal inquiry into the agency’s decision not to comply with its protest decision. See,
e.g., Letter from Anthony H. Gamboa, General Counsel, GAO, to J. Dennis Hastert,
Speaker of the House of Representatives (Jan. 30, 2004), available at
http://www.gao.gov/special.pubs/bidpro03.pdf.

47. 1d. § 3554(e)(2). As discussed below, these end of year reports explain
that there have been six instances of agency refusal to comply with a GAO bid-protest
decision since 1995. See infra text accompanying notes 156-67.

48. 31 U.S.C. § 3556.

49. 1d. In the event that the GAO sustains the protest but the agency chooses
not to comply with the GAO recommendation, the GAO’s report to Congress is also
incorporated into the agency record for GAO purposes. /d. In addition, a party to a
COFC bid protest may move to supplement the administrative record, which is
typically granted if “the record does not contain sufficient information for the court to
render a decision.” Comp. Health Servs., Inc. v. United States, 70 Fed. Cl. 700, 720
(2006); see also Impresa Construzioni Geom. Domenico Garufi v. United States, 238
F.3d 1324, 1338-39 (Fed. Cir. 2001) (“[E]ven if the agency is not obligated to provide
reasons, a court may nonetheless order the agency to provide explanation if such an
explanation is required for meaningful judicial review.”); Precision Standard, Inc. v.
United States, 69 Fed. Cl. 738, 745 (2006) (“In particular, the court will supplement
the administrative record to fill gaps concerning the factors the contracting officer
considered in reaching his decision.”).
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protests brought by frustrated bidders seeking a second bite at the apple
after the GAO denied them relief.”

III. ADRA AND THE RISE OF THE COURT OF FEDERAL CLAIMS

CICA constituted a significant milestone in the development of
government-contracts law.”' Congress formalized the GAO’s decades-
long bid-protest system and endorsed its accumulated experience in the
field, while adding safeguards to increase the odds that a successful
protester would receive meaningful relief. Disappointed bidders
overwhelmingly preferred the GAO to alternative bid-protest forums;
they were drawn by CICA’s automatic-stay provision, the GAQO’s
accumulated expertise in procurement law, and the forum’s
comparatively inexpensive and rapid procedures. In sheer numbers
alone, the years following CICA confirmed the GAQO’s preeminent
status among the multitude of forums involved in bid protests.*

With ADRA, however, Congress upset this balance of competing
institutions in a way that should prompt reconsideration of the GAQ’s
relative advantages as a bid-protest forum. For the first time, a
specialized judicial forum was responsible for procurement-law
decisions and therefore was capable of developing accumulated
expertise to rival that of the GAO. Nearly any GAO protest filed today

50. Automation Tech., Inc. v. United States, 73 Fed. CI. 617 (2006); NVT
Tech., Inc. v. United States, 73 Fed. Cl. 459 (2006); Securenet Co. v. United States,
72 Fed. CI. 800 (2006); KSD, Inc. v. United States, 72 Fed. Cl. 236 (2006); PHT
Supply Corp. v. United States, 71 Fed. Cl. 1 (2006); RISC Mgt. Joint Venture v.
United States, 69 Fed. Cl. 624 (2006); CC Dists., Inc. v. United States, 69 Fed. CI.
277 (2006). This figure is down from eleven in 2005.

51.  Although this Article is focused upon the GAO bid-protest mechanism
codified by CICA, it is worth noting that this mechanism was a small part of the
statute’s attempt to overhaul and improve government contracting as a whole. The
Competition in Contracting Act of 1984, which was passed as Title VII of the omnibus
Deficit Reduction Act of 1984, included several amendments to the law governing
federal procurement that were designed to improve “full and open competition through
the use of competitive procedures.” See Deficit Reduction Act of 1984, Pub. L. No.
98-369, 98 Stat. 494 (1984).

52. See William E. Kovacic, Procurement Reform and the Choice of Forum
in Bid Protest Disputes, 9 ADMIN. L.J. AM. U. 461, 484 (1995) (“Measured by their
grasp of government contract law, the GAO and the GSBCA are generally seen as the
most competent of the protest forums. The judges of the [COFC] hear more
government-contracts cases than the typical federal district judge and have more
familiarity with government procurement issues. Thus, the GAO and GSBCA are
overwhelmingly the forums of choice for protesters, with the [COFC] and district
courts ranking third and fourth, respectively.”) (internal citation omitted). Note that the
article was written before the ADRA sunset provisions extinguished district-court
jurisdiction over bid protests.
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could instead be brought at the COFC and, as noted above, several
GAO protests each year ultimately are refiled at the COFC.*

Some critics have questioned the extent to which the court has
actually developed the expertise that Congress envisioned in the
enactment of ADRA.* It is, of course, difficult to determine the proper
metric by which to measure a court’s expertise. In the years
immediately following ADRA, the court drew largely upon GAO cases
for general principles and guidance. This is unsurprising because the
court, owing to its newly conferred jurisdiction, lacked COFC-
generated procurement case law beyond a few pre-ADRA preaward
protest cases. But as the court’s body of case law has grown, so has its
proficiency and confidence in its expertise. This growth is evident in
the court’s increasing reliance upon its own prior opinions rather than
GAOQO decisions. More importantly, it is seen in the court’s increasing
willingness to engage settled GAO precedent and challenge the
Comptroller General’s conclusions. The COFC has twice in the span of
one recent month held that an agency acted irrationally in relying upon
GAO decisions that were inconsistent with the governing statute or
regulation.”” Compared to the pre-ADRA era, when inexpert district
courts routinely deferred to the Comptroller General’s decisions, this
willingness to engage the GAO on its turf evinces a court increasingly
confident in its own precedent and experience with manipulating the
core doctrines of procurement law. This increased confidence has, in
turn, prompted the Federal Circuit to rely more prominently upon
COFC cases in its bid-protest decisions.

In his article advocating the abolition of the COFC, Professor
Steven Schooner argues that the court’s “hodge-podge” of jurisdictional
issues damages its claim to procurement-law specialization.”” Schooner
argues that because the court also considers tax-refund suits, takings
cases, and other categories of suits against the sovereign, it lacks
sufficient opportunity to develop the requisite expertise in procurement
law to justify ADRA’s exclusive jurisdiction.”® But this argument
somewhat misses the mark: the court’s expertise comes from exposure
to government-contracts cases. That it also has exposure to other cases
neither denies nor dilutes the expertise it has acquired in the course of a

53. See supra text accompanying note 50.

54. See Schooner, supranote 24, at 719-34.

55. See Grunley Walsh Int’l, LLC v. United States, 78 Fed. Cl. 35, 44
(2007); Geo-Seis Helicopters v. United States, 77 Fed. Cl. 633, 645 (2007).

56. See, e.g., Blue & Gold Fleet, L.P. v. United States, 492 F.3d 1308,
1314-15 (Fed. Cir. 2007) (relying upon both GAO and COFC precedent to support a
holding on an issue of first impression and quoting several COFC decisions at length).

57. See Schooner, supranote 24, at 717.

58. See 1d.
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decade of decisions on bid protests and other federal contract
controversies. With a handful of exceptions,” the COFC receives every
government-contracts case presented to any court each year.” As
Schooner himself points out, these cases constitute the largest
component of COFC filings, comprising thirty-five percent of all cases
filed during 2006.°" There is no reason to believe that the court derives
less than the optimal institutional expertise generated by this
concentration of filings simply because it fills the balance of its docket
with other types of litigation against the government.®

Schooner also criticizes the court for exercising overlapping
jurisdiction with several other tribunals.® This critique is more properly
focused at Congress than the COFC, as the court’s bid-protest
jurisdiction was the direct result of a specific Congressional act.
Moreover, this argument is beside the point: the existence of
overlapping jurisdiction may suggest that procurement law would be
better served by a single exclusive forum, but it does not imply (much
less support) a value judgment as to which of these competing forums

59.  The most notable of these exceptions is maritime bid-protest cases, which
are brought under the Suits in Admiralty Act rather than the Tucker Act and therefore
are not bound by the latter’s jurisdictional limitations. See Asta Eng’g v. United States,
46 Fed. Cl. 674, 675-76 (2000).

60. This truth flows from the fact that following the enactment of ADRA’s
sunset provision, the Tucker Act vests exclusive jurisdiction in the COFC for actions
“by an interested party objecting to a solicitation by a Federal agency for bids or
proposals for a proposed contract or to a proposed award or the award of a contract or
any alleged violation of statute or regulation in connection with a procurement or a
proposed procurement.” 28 U.S.C. § 14919(b)(1) (2000); see Emery Worldwide
Airlines v. United States, 264 F.3d 1071, 1079-80 (Fed. Cir. 2001); Novell, Inc. v.
United States, 109 F. Supp. 2d 22, 24-25 (D.D.C. 2000).

61. See JAMES C. DUFF, 2006 JUDICIAL BUSINESS OF THE UNITED STATES
Courts 308 tbl.G-2A (2006), available at http://www.uscourts.gov/judbus2006/
appendices/g2a.pdf. For purposes of this analysis, the total number of “contract” and
“Declaratory Judgments (Contract)” cases are calculated as a percentage of the court’s
total new filings. There were 373 new contracts cases filed in 2006, or seventeen for
each of the thirteen active members of the court (although the actual number assigned to
each active judge is slightly less, as ten senior judges share a portion of the court’s
workload). It is worth noting that vaccine compensation, which is the second-largest
category of new filings, makes up nearly sixty-nine percent of the court’s backlog of
7,760 pending cases, the remnants from a flurry of vaccine-related filings in 2003 and
2004. By comparison, government-contracts cases comprise only twelve percent of that
total. This vaccine-related backlog is somewhat misleading, however, as these cases are
largely handled by special masters, with the COFC playing a limited review role. See
Schooner, supra note 24, at 733-34 & n.60.

62. At another point, Professor Schooner criticizes the court for its small
overall docket, stating that it would be a trivial endeavor to eliminate the court and
divide its burden over myriad other tribunals. See id. at 736. Thus Schooner seemingly
criticizes the court both for being too busy and not busy enough.

63. See id. at 757.
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ought to be eliminated. Schooner correctly notes that protesters bring
more cases to the GAO and the Boards of Contract Appeals (now
consolidated into a single Civilian Board of Contract Appeals) than the
COFC and that if the COFC were to be eliminated, the Board could
handle the court’s dispute docket and the GAO could handle the court’s
protest cases.* The ability to handle volume, while a useful quantitative
metric, implies nothing as to qualitative distinctions.

Moreover, as Professor Joshua Schwartz has pointed out, the
COFC’s unique jurisdiction over both contract-award protests and
contract-performance disputes gives it a unique perspective, allowing
principles from one area of procurement law to inform its decisions in
the other.® Finally, even allowing that the COFC is not a resource well
suited for mass production of bid-protest disputes, there are benefits to
the concurrent jurisdiction that the COFC shares with its administrative
counterpart. As discussed below, choice of forum allows a putative
protester to choose between the very different value propositions
offered by each tribunal, while the existence of concurrent forums
creates an informal feedback mechanism whereby erroneous decisions
by one forum may be flagged and critiqued by the other.

IV. REASSESSING THE RELATIVE ADVANTAGES OF THE
GAO BID-PROTEST FORUM

In light of the narrowed expertise gap between the GAO and the
COFC, it is helpful to identify more precisely the unique value
proposition that the GAO brings to bid-protest adjudication. The GAO
offers two noteworthy advantages that attract practitioners. First, the
automatic-stay provision prevents the award of the disputed contract
while the protest is adjudicated. This provision ostensibly safeguards
the protester’s rights by assuring that a successful protester will be able
to realize its victory. Second, the GAO is thought to produce its
decisions more quickly than the COFC, and at substantially lower cost,
due to its rigid deadlines and informal procedures.® Upon further

64. See id.

65. See generally Joshua 1. Schwartz, Public Contracts Specialization as a
Rationale for the Court of Federal Claims, 71 GEO. WASH. L. REv. 863 (2003).

66.  The GAO’s attorneys’ fee provisions constitute a third advantage in favor
of this forum. Under title 4, section 21.8 of the Code of Federal Regulations, the GAO
may recommend that the agency pay a successful bidder’s “costs of . . . [f]iling and
pursuing the protest, including attorneys’ fees and consultant and expert witness fees” if
the agency changes its position in response to a protest. By comparison, under the
Equal Access to Justice Act (applicable in COFC Tucker Act protests), only certain
low-net-worth protesters may receive “reasonable” attorneys’ fees. These fees are only
recoverable if the court granted relief on the merits and did not find that “the position
of the United States was substantially justified or that special circumstances make an
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reflection, however, it is unclear whether either of these purported
advantages weighs as strongly in the GAO’s favor as one might expect.

A. The GAO Automatic-Stay Provision

As noted above, CICA contains a provision staying the award of
any contract subject to a GAO bid protest for the duration of the
proceeding.”” Prior to CICA, the GAO had little power to stop a
contract award or suspend contract performance while a protest was
pending,” meaning that “most procurements became faits accomplis
before they could be reviewed.”® With CICA’s automatic-stay
provision, “Congress attempted to provide effective review of bid
challenges, and in the process to encourage competition in
contracting.””°

Appearances notwithstanding, the stay is not as much of a boon to
either the protester or the public as it initially seems. CICA allows the
agency to override the stay upon certifying that “urgent and compelling
circumstances which significantly affect interests of the United States”
require immediate performance or that “performance of the contract is
in the best interests of the United States.””" To challenge this override,
a protester must file a separate Tucker Act complaint in the COFC,
seeking an injunction reinstating the stay for the duration of the GAO
proceeding.” Since the COFC complaint must comply with that court’s
more stringent procedures, this satellite litigation can prove costly to a
protester who presumably selected the GAO due to its relatively
inexpensive and rapid resolution of protests. Moreover, the COFC will
enjoin the agency’s override only if the protester can show the override

award unjust.” 28 U.S.C. § 2412 (2000). These differences make fee awards much
easier in GAO actions and, at the margin, can lead a putative protester to choose the
GAO bid-protest mechanism over the COFC alternative.

67. See supra note 35 and accompanying text.

68. See H.R. Rep. No. 98-1157, at 24 (1984).

69. Ameron, Inc. v. U.S. Army Corps of Eng’rs, 787 F.2d 875, 879 (3d Cir.
1986).

70. Id.

71. 31 U.S.C. § 3553(c), (d)(3)(C). To override a GAO stay in a preaward
protest, the agency must invoke the “urgent and compelling circumstances” rationale.
In a postaward protest, the agency may rely upon either the “urgent and compelling
circumstances” or the “best interests” rationale. /d. For a discussion of case law
developing these two rationales, see Young Cho, Judicial Review of “The Best Interests
of the United States” Justification for CICA Overrides: Overstepping Boundaries or
Giving the Bite Back?, 34 PuB. ContT. L.J. 337 (2005) and Sandeep Kathuria,
Challenges to CICA Overrides in Court of Federal Claims: A Guide for Agencies,
Contractors, PROCUREMENT LAw., Fall 2005, at 3, 3.

72. See RAMCOR Servs. Group v. United States, 185 F.3d 1286, 1289 (Fed.
Cir.1999); Spherix, Inc. v. United States, 62 Fed. Cl. 497, 503 (2004).
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was arbitrary or capricious.” This standard affords substantial
deference to the agency’s determination of compelling circumstances or
the best interests of the United States, particularly in cases involving
national defense or national security.”

Moreover, it is far from clear that an automatic stay serves the
public interest. By staying the contract pending the protest, CICA
implicitly assumes that the agency is at fault until the GAO determines
otherwise once the protest process is concluded. A losing bidder can
enjoin a competitor’s contract award for up to one hundred days”
simply by mailing a statement to the Comptroller General outlining the
basis of its protest. This is in stark contrast to the standard for a
preliminary injunction in the COFC, which typically only issues upon
the plaintiff’s showing that the likelihood of success, irreparable harm,
a balance of hardships, or the public interest favors an injunction.”
This assumption of agency fault and the multimonth delay prompted by
a GAO stay is particularly puzzling given that the GAO typically
sustains only one third of protests decided on the merits.”” This means
that in approximately two thirds of the decided protests the GAO stay
delays legitimate procurement awards, forcing government agencies to
extend less effective legacy contracts, pursue expensive temporary
stopgap measures, or delay the functions that prompted the
procurement.

73. 28 U.S.C. § 1491(b); see Spherix, 62 Fed. Cl. at 503.

74. See generally Cho, supra note 71. It is worth noting that the decision to
override a GAO stay is not without risk for the agency either: If the COFC enjoins the
override and the case is later presented on the merits to the COFC (either because the
protester was denied GAO relief or the agency chose not to follow the GAOQO’s
recommendations), the merits decision could be assigned as a related case to a COFC
judge who has already issued a decision adverse to the agency. Also, if the override is
granted and the protest is then sustained at the GAO, it is potentially unwieldy and
expensive for the agency to “unwind” a procurement that is already in process.

75. As noted above, 31 U.S.C. § 3554(a)(1) requires that the GAO decide a
protest within one hundred days. See supra note 39 and accompanying text.

76. See, e.g., Protection Strategies, Inc. v. United States, 76 Fed. Cl. 225,
233 (2007). The COFC has “jurisdiction to render judgment on an action by an
interested party objecting to . . . the award of a contract” by a federal agency. 28
U.S.C. § 1491(b)(1). In order “[t]o afford relief in such an action, the courts may
award any relief that the court considers proper, including declaratory and injunctive
relief.” Id. § 1491(b)(2). Injunctive relief is appropriate where the plaintiff has
established: (1) actual success on the merits, (2) that it will suffer irreparable injury if
injunctive relief were not granted, (3) that the harm to the plaintiff outweighs the harm
to the Government and third parties if the injunction were not granted, and (4) that
granting the injunction serves the public interest. See Bean Stuyvesant, L.L.C. v.
United States, 48 Fed. Cl. 303, 320-21 (2000). No single factor is to be treated as
dispositive. See FMC Corp. v. United States, 3 F.3d 424, 427 (Fed. Cir. 1993).

77. See supra text accompanying note 42.
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As a consequence, the federal procurement system—whether
employed for modest civil needs or major programs of importance to
homeland security or defense—suffers from the frequent interruption of
the “automatic stay” without any predicate showing of entitlement and
without any consideration of the public interest or weighing of
comparative harm. Most participants in the market for public contracts
are repeat players for whom “both filing and defending against protests
have become routine features of doing business with the government.””®
These public-contract-law veterans presumably understand that even if
a GAO stay delays receipt of a putative awardee’s contract, that
awardee may benefit from the delay imposed upon a competitor in a
future competition and protest.

Moreover, the possibility exists that such companies may “game”
the process, using the stay to exact concessions from agencies and to
disrupt the earned business opportunities of rivals who bested them in
competition.” For example, an incumbent contractor that loses the
competition for a new contract may file a protest simply to stay
performance of the new contract and extend its current contract for the
duration of the GAO protest. As long as the marginal profit earned by
extending the legacy contract exceeds the cost of the protest—and this is
usually the case given the GAO’s intentionally inexpensive
procedures—the temptation to engage in strategic behavior is always
present. Alternatively, a failed bidder may stay the award through a
GAO protest and then seek settlement with the awardee by getting a
portion of the contract as a subcontractor.

Undoubtedly the automatic-stay procedure benefits some
contractors by preserving the opportunity for resolution of a
meritorious protest.* But it is far from clear that these benefits
outweigh the delays, disruption, and increased costs that the procedure
imposes upon legitimate contract awards, particularly in light of the fact
that the GAO denies two thirds of filed protests.®

The COFC also can grant injunctive relief to suspend procurement
activity pending the litigation. Following the general federal model, the
COFC will enjoin an award for the duration of the protest if the
protester can show: (1) likelihood of success or irreparable injury, (2)
balance of hardships tipping toward the protester, and (3) public

78. See Tomaszczuk & Jensen, supra note 17, at 400-01.

79. See Amy Butler, Win or Whine?, AVIATION WEEK & SPACE TECH., Sept.
10, 2007, at 48, 48-50.

80. Or alternatively, the stay saves the agency from the cost and disruption of
having to terminate a wrongly awarded contract after several months of performance.

81. See supra note 42 and accompanying text.
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interest favoring injunctive relief.** By requiring the protester to make a
showing on the merits, this procedure reduces the likelihood that a
frivolous or nuisance protest will unnecessarily delay the government’s
pursuit of the public’s needs. From a public-interest perspective, the
COFC’s preliminary-injunction standard seems far superior to the
GAO’s automatic-stay provision and largely negates this oft-touted
advantage of the GAO as a bid-protest forum.

B. Inexpensive and Rapid Protest Resolution

The GAO is also appreciated for its ability to decide a protest
cheaper and more quickly than judicial forums. There is no reason to
question the truth of this proposition in most cases: the informal
procedures allow a losing bidder to prosecute a case in the GAO at a
fraction of the cost of litigation. Also, as noted above, the GAO must
decide a case within one hundred days of filing.* Six months or more
may be required to resolve a case at the COFC.* Undoubtedly, as a
general proposition, rapid conflict resolution benefits the public
interest. However, equating speed with quality, if the latter is sacrificed
for the former, may confuse motion for progress. As to comparative
expense, this value loses its significance when large, well-financed
companies exercise the GAO process. It is also questionable whether it
is a virtue to employ an inexpensive and expedited review of contract
awards involving complex systems or services with values rising to
hundreds of millions of dollars or more. While an expedited process
may be suitable and beneficial for smaller companies and smaller
contracts, in protests involving large and complex contracts,
efficiencies may be outweighed by the hazards of an informal process
and by the relative absence of rigor, rules, and process.

The COFC has at least five features that differentiate it and that
increase the efficacy of its decisions vis-a-vis the GAO: (1) more robust
procedures, including discovery and evidentiary rules; (2) Senate
confirmation of its presiding officers; (3) broader jurisdiction over
government contracts; (4) appellate-review and (5) power to enforce its
judgments.

82. See supra note 75.

83. See supra note 39 and accompanying text.

84. See, e.g., McKing Consulting Group v. United States, 78 Fed. Cl. 715,
716 (2007) (deciding preaward protest six months after oral argument and ten months
after underlying agency action). To be fair, the court has shown a remarkable ability to
act quickly when circumstances so demand. See, e.g., Manson Constr. Co. v. United
States, 2007 U.S. Cl. LEXIS 332 (deciding the case sixteen days after protest was
filed).
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Although these differences render the COFC more costly and time
consuming than the GAQO, they also improve the utility of its decisions,
both in terms of the accuracy of the immediate protest decision and the
impact of the decision upon procurement law generally.

1. PROCEDURES

Perhaps the most important difference between the two forums is
the greater formality of the COFC throughout the bid-protest process.
At the COFC, a protester must draft, file, and serve upon the United
States a formal complaint to which the agency responds with a formal
answer and a certified copy of the agency record.®® Typically, a
protester follows with a motion for judgment on the administrative
record and a statement of facts, which prompts agency briefs in
opposition and a counterstatement of facts.*® By comparison, a GAO
protester need only submit a “detailed statement of the legal and factual
grounds of protest” and proof of standing and timeliness.” 